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JUSTICES OF THE SUPREME COURT COMMISSIONED
DURING THE PERIOD COVERED BY THIS APPENDIX.

JOHn JAY of New York, Chief Justice. Commissioned September
26, 1789. Resigned June 29, 1795.

JOHN RUTLEDGE of South Carolina, Associate Justice. Commis-
sioned September 26, 1789. Declined. He was Chief Justice
of South Carolina.

WILLIA31 CUsING of Massachusetts, Associate Justice. Commis-
sioned September 27, 1789. Died September 13, 1810.

ROBERT H. HARRISON of Maryland, Associate Justice. Commis-
sioned September 28, 1789. "Resigned." He was Chief
Judge of the General Court. Died in office April 20, 1790.

JAMES WILSON of Pennsylvania, Associate Justice. Commissioned
September 29, 1789. Died August 28, 1798.

JOHN BLAIR of Virginia, Associate Justice. Commissioned Septem-
ber 30, 1789. Resigned 1796.

JA31ES IREDELL of North Carolina, Associate Justice, "in the place
of Robert H. Harrison resigned." Commissioned February 10,
1790. Died October 20, 1799.

THOMAS JOHNSON of Maryland, Associate Justice, "vice John Rut-
ledge resigned." Commissioned August 5, 1791, in the recess.
Recommissioned on confirmation November 7, 1791. Resigned
March 4, 1793.

WILLIAM 'PATERSON, "Governor of the State of New Jersey," As-
sociate Justice, "vice Thomas Johnson resigned." Commis-
sioned March 4, 1793. Died September 9, 1806.

The judiciary act of 1789, 1 Stat. 73, provided for a Chief Justice and
five Associate Justices. President Washington, on the 24th September, 1789,
nominated for Chief Justice Mr. Jay, and for Associate Justices, lessrs.
Rutledge, Wilson, Cushing, Harrison and Blair, (in that order,) and they
were all confirmed on the 26th of that month.
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JOHN RUTLEDGE of South Carolina, Chief Justice, in the place of
John Jay resigned. Commissioned July 1, 1795, in the recess.
December 10, 1795, the nomination was sent to the Senate, and
on the 15th of that month the Senate, by a vote of 10 yeas to
14 nays, refused to advise and consent to it.

WILLIAM CusnxG of Massachusetts, Chief Justice, in the place of
John Jay resigned. Commissioned January 27, 1796. Declined.

SAMUEL CHASE of Maryland, Associate Justice, "vice John Blair
resigned." Commissioned January 27, 1796. Died June 19,
1811."

OLIVER ELLSWORTH of Connecticut, Chief Justice, "1 vice William
Cushing declined." Commissioned March 4, 1796. In Oc-
tober,. 1799, he was commissioned one of-three Envoys Extraor-
dinary and Ministers Plenipotentiaries to France, and resigned
the office of Chief Justice from Paris in November, 1800. He
died November 26, 1807.

BnSHROD WASHnuGTOx of Virginia, Associate Justice, in the place
of James Wilson deceased. Commissioned September 29, 1798,
in the recess. Recommissioned on confirmation December 20,
1798. Died November 26, 1829.

ALFRED MOORE of North Carolina, Associate justice, " in the room
of Mr. Justice Iredell deceased." Commissioned December
10, 1799. Resigned in 1804.

JOHiN JAY of New York, Chief Justice, "in the place of Oliver
Ellsworth, who his resigned." Commissioned December 19,
1800. Declined. Died May 17, 1829.

JOHN MARSHALL of Virginia, Chief Justice, " in place of John Jay,
who has declined his appointment." Commissioned January
31, 1801. Died July 6, 1835.

WILLiAM JOHNSON of South Carolina, Associate Justioe, " in the
place of Alfred Moore resigned." Commissioned March 26,
1804. Died August 11, 1834.

BROCKHOLST LIviNGSTON of New York, Associate Justice, "1 in the
room of William Paterson deceased." Commissiofied in the
recess November 10, 1806. Recommissioned on confirmation
January 16, 1807. Died March 18, 1823.

THOMAS TODD of Kentucky, Associate Justice. (This appoint-
ment was made under the act of February 24, 1807, 2 Stat.
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421, c. 16, § 5, authorizing the appointment of an additional
Associate Justice.) Commissioned March 3, 1807. Died Feb-
ruary 7, 1826.

LEVI LINcoLN of Massachusetts, Associate Justice "in the room
of William Cushing deceased." Commissioned January 7,
1811. Declined.

JOHN QmNcy ADAM3S of Massachusetts, Associate Justice. Com-
missioned February 22, 1811. Declined.

JOSEPH STORY of Massachusetts, Associate Justice, "1 in the place
of John Quincy Adams declined." Commissioned November
18, 1811. Died September 10, 1845.

GABRIEL DUVALL of Maryland, Associate Justice, "in the room of
Samuel Chase deceased." Commissioned November 18, 1811.
Resigned January, 1835. Died March 6, 1844.

q ,Mra THomn'soN of New York, Associate Justice, "in the place 6f
Brockholst Livingston deceased." Commissioned in the re-
cess, September 1, 1823. Recommissioned on confirmation
December 9, 1823. Died December 18, 1843.

ROBERT TRIMBLE of Kentucky, Associate Justice, in the place of
Thomas Todd deceased. Commissioned May 9, 1826. Died
August 25, 1828.

JOHN PcLEAN of Ohio, Associate Justice, in the place of Robert
Trimble deceased. Commissioned March 7, 1829. Died
April 4, 1861.

HENRY BALDWIN of Pennsylvania, Associate Justice, in the place
ot Bushrod Washington deceased. Commissioned January 6,
1830. Died April 21, 1844.

JAmEs M. WAYNE of Georgia, Associate Justice, in the place of
William Johnson deceased. Commissioned January 9j 1835.

Died July 5, 1867.

ROGER B. TANEY of Maryland, Chief Justice, in the place of John
Marshall deceased. Commissioned March 15, 1836. Died

October 12, 1864.

'PHILIP P. BARBOUR of Virginia, Associate Justice, in the place of
Gabriel Duvall resigned. Commissioned March 15, 1836.
Died Februiry 24, 1841.

WILLIAM SMTH of Alabama, Associate Justice. (This appoint-
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ment was made under the act of March 3, 1837, 5 Stat. 176,

c. 32, which added two Associate Justices to the court.) Com-

missioned March 8, 1837. Declined.

Jomx CAT oN of Tennessee, Associate Justice. (This appoint-

ment was also made under the act of March 3, 1837.) Com-

missioned March 8, 1837. Died May 30, 1865.

JoHx McKiNLEY of Alabama, Associate Justice, in the place of

William Smith declined. Commissioned in the recess April

22, 1837. Recommissioned on confirmation September 25,

1837. Died July 19, 1852.

PETER V. DANIEL of Virginia, Associate Justice, in the place of

Philip P. Barbour deceased. Commissioned March 3, 1841.
Died June 30, 1860.

SAMUEL NELSON of New York, Associate Justice, in the place of

Smith Thompson deceased. Commissioned February 13, 1845.
Retired November 28, 1872, under the provision of the act of

April 10, 1869, 16 Stat. 45, c. 22. Died December 13, 1873.

LEvi WOODBURY of New Hampshire, Associate Justice, in the place

of Joseph Story deceased. Commissioned in the recess Sep-

tember 20, 1845. Recommissioned on confirmation January 3,

1846. Died September 4, 1851.

ROBERT C. GRIER of Pennsylvania, Associate Justice, in the place

of Henry Baldwin deceased. Commissioned August 4, 1846.

Retired January 31, 1870, under the provision of the act of

April 10, 1869, 16 Stat. 45, c. 22. Died September 26, 1870.

BENjAMIx ROBBIxs CURTIs of Massachusetts, Associate Justice, in

the place of Levi Woodbury, deceased. Commissioned in the
recess September 22, 1851. Recommissioned on confirmation

December 20, 1851. Resigned in 1857. Died September 15,
1874.

JOHN A. CAMPBELL of Alabama, Associate Justice, in the place of

John IcKinley deceased. Commissioned March 22, 1853.
Resigned in 1861.

NATHAN CLIFFORD of Maine, Associate Justice, in the place of Ben-

jamin R. Curtis resigned. Commissioned January 12, 1858.
Died July 25, 1881.

NOAH H. SwAYNE of Ohio, Associate Justice, in the place of John

McLean deceased. Commissioned January 24, 1862. Re-
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tired under the provision of Rev. Stat. § 714, January, 1881.
Died June 8, 1884.

SAMUEL F. MILLER of Iowa, Associate Justice, to fill a vacancy.
Two vacancies existed when Mr. Justice Miller was appointed;
one caused by the death of Mr. Justice Daniel, the other by the
resignation of Mr. Justice Campbell. Mr. Justice Miller was
not named specially for either. Commissioned July 16, 1862.

DAVID DAVIS of Illinois, Associate Justice, to fill a vacancy. Com-
missioned in the recess October 17, 1862. Recommissioned
on confirmation December 8, 1862. Resigned March, 1877.
Died June 26, 18,86.

STEPHEN J. FIELD of California. (This appointment was made
under the act of March 3, 1863, c. 100, 12 Stat. 794, authoriz-
ing the appointment of an additional Associate Justice.) Com-
missioned March 10, 1863.

SALmON P. CHASE of Ohio, Chief Justice, in the place of Roger B.
Taney deceased. Commissioned December 6, 1864. Died
May 7, 1873.

EDIN M. STANTON, Associate Justice, in the place of Robert C.
Grier retired. Commissioned December 20, 1869, "to take
effect from and after February 1, 1870," at which time Mr. Jus-
tice Grier's retirement was to take effect. Died December 24,
1869, before his commission took effect.

W ILLIAf STRONG of Pennsylvania, Associate Justice, to fill a va-
cancy. Two vacancies existed; one the new judgeship created
by the act of April 10, 1869, the other caused by the retire-
ment of Mr. Justice Grier. President Grant sent the names of
Mr. Bradley and Mr. Strong to the Senate in that order without
specifying to which vacancy either was to be assigned. Mr.
Justice Strong was commissioned February 18, 1870. Retired
under the provisions of Rev. Stat. § 714, December, 1880.

JOSEPH P. BRADLEY of New Jersey, Associate Justice to fill a va-
cancy. Commissioned March 21, 1870.

WARD HUNT of New York, Associate Justice, in the place of
Samuel Nelson retired. Commissioned December 11, 1872.
Retired January 7, 1882, under the provisions of an act of
that date. Died March 24, 1886.

MORRISON R. WAITE of Ohio, Chief Justice, in the place of Salmon
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P. Chase deceased. Commissioned January 21, 1874. Died
March 23, 1887.

JOHN M. HARLAN, Associate Justice, in the place of David Davis
resigned. Commissioned November 29, 1877.

WILLIAM B. WOODS of Georgia, Associate Justice, in the place of
William Strong retired. Commissioned December 21, 1880.
Died May 14, 1887.

STANLEY MATrHEWS of Ohio, Associate Justice, in the place of
Noah H. Swayne retired. Commissioned May 12, 1881. Died
March 22, 1889.

HORACE GRAY of Massachusetts, Associate Justice, in the place of
Nathan Clifford deceased. Commissioned December 20, 1881.

SAMUEL BLATCHFORD of New York, Associate Justice, in the place
of Ward Hunt retired. Commissioned March 22, 1882.1

Lucius Q. C. LAMAR of Mississippi, Associate Justice, in the place
of William B. Woods deceased. Commissioned January 16,
1888.

MELviLLE W. FULLER, Chief Justice, in the place of Morrison R.

Waite, deceased. Commissioned July 20, 1888.

1RoscoE Co u\' iG was nominated to the Senate and confirmed as an
Associate Justice in the place of Mr. Justice Hunt; but no commission
issued, as Mr. Conkling declined.
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THE " Act to Establish the Judicial Courts of the United States"

(1 Stat. 73) was approved by President Washington, in the city of
New York, on the 24th dayof September, 1789. It provided, in its
opening words, "that the Supreme Court of the United States shall
consist of a Chief Justice and five Associate Justices, any four of
whom shall be a quorum, and shall hold annually, at the seat of

government, two sessions, the one commencing the first Mlonday
of February, and the other the first Monday of August."'

On the 26th of the same month, John Jay, Esq., of New York,
was appointed to be the Chief Justice of the new court, and John
Rutledge, of South Carolina, an Associate Justice. William Cushing,

Esq., of Massachusetts, was appointed Associate Justice on the
27th; Robert H. Harrison, of Maryland, on the 28th; James Wil-

son, Esq., of Pennsylvania, on the 29th; and John Blair, Esq., of
Virginia, on the 30th of the same month. The court organized
itself in the city of New York, on the first MAonday of the following

' The act of February 24, 1807, c. 16, § 5, 2 Stat. 421, authorized the ap-
pointment of a sixth Associate Justice. The act of March 3, 1837, 5 Stat.
176, authorized the appointment of two more Associate Justices, making
eight Associate Justices in all. The act of March 3, 1863, 12 Stat. 794,
added a ninth Associate Justice. Under the act of July 23, 1866, 14 Stat.
209, the number of Associate Justices was to be reduced to six, by not
filling vacancies. The death of Justices Catron and Wayne reduced the
number of Associate Justices to seven before this act was repealed. On
the 10th April, 1869, 16 Stat. 44, it was enacted that "the Supreme Court
of the United States shall hereafter consist of the Chief Justice of the
United States and eight Associate Justices," which law still remains in force.

By the act.of 1802, 2 Stat. 156, the August Term was dispensed with.
By the act of May 4, 1826, 4 Stat. 160, the second Monday of January was
substituted for the first Monday of February as the day for beginning. By
the act of June 17, 1844, 5 Stat. 676, the first Monday of December was
substituted for the second Monday of January; and by the act of January
24, 1873, 17 Stat. 419, the second Monday of October was made the day for
the beginning of the Term, as it still continues to be.
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February (the 1st), and adjourned sine die on February 10, 1790.
On the day of the adjournment, Mr. James Iredell, of North
Carolina, was appointed an Associate Justice in the place of Mr.
Harrison, who declined. He qualified-August 2, 1790, at the open-
ing of the August Term.

Thus it will be seen that the first century of the existence of this
court expires between the close of the present term and the opening
of October Term, 1889. In view of this fact, after consultation
with friends in whose judgment I place confidence, I have gathered
together several matters connected with the judicial history and
decisions of the highest courts of the United States prior to the
adoption of the Constitution; and I have placed them in this Appen-
dix, in order that they may be preserved in connection with the
decisions of the highest court since its adoption, and in the belief
that they will prove interesting and useful to the practising consti"
tutional lawyer, as well as to the student of our judicial system.

I have also, under like advice, caused the original records in the
office of the clerk of this court to be carefully searched, in order to
ascertain what opinions of the court have been omitted in the pub-
lished reports; and I have printed all such opinions in this Appendix,
either in full or in substance.

With these several papers incorporated into the official series of
Reports, it is substantially complete, both as to the work done by
the highest Federal courts before the adoption of the Constitution,
and as to the decisions of this court.

The ninth Article of the I' Articles of Confederation and Perpetual
Union" contained these provisions:

"The United States in Congress assembled shall have the sole
and exclusive right and power of . . . appointing courts for
the trial of piracies and felonies committed on the high seas, and
establishing courts for receiving and determining finally appeals in
all cases of captures, provided that no Member of Congress shall be
appointed a judge in any of the said courts.

"The United States in Congress assembled shall also be the last
resort on appeal in all disputes and differences now subsisting or
that hereafter may arise between two or more States concerning
boundary, jurisdiction or any other cause whatever. . . . All
controversies concerning the private right of soil claimed under
different grants of two or more States, whose juarisdictions as they
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may respect such lands and the States which passed such grants are
adjusted, the said grants or either of them being at the same time
claimed to have originated antecedent to such settlement of jurisdic-
tion, shall, on the petition of either party to the Congress of the
United States, be finally determined, as near as may be, in the same
manner as is before prescribed for deciding disputes respecting terri-
torial jurisdiction between different States."

These Articles were finally "agreed to" by Congress, in the ses-
sion of Saturday, the 15th of November, 1777, and it was ordered
that they should "be proposed to the Legislatures of all the United
States, to be considered, and if approved of by them, they are
advised to authorize their delegates to ratify the same in the Con-
gress of the United States; which being done, the same shall become
conclusive." On the 9th day of July, 1778, "the ratification of,,
the Articles of Confederation, engrossed on a roll of parchment,"
was laid before Congress, and was signed "on the part and in
behalf of their respective States by the delegates of New Hamp-
shire, Massachusetts Bay, Rhode Island and Providence Planta-
tions, Connecticut, New York, Pennsylvania, Virginia and South
Carolina." The ratification of North Carolina was made on the 21st
July, 1778; of Georgia on the 24th July, 1778; of New Jersey on
the 26th November, 1778; and of Delaware on the 5th of May,
1779. Maryland delayed, in the hope of securing a provision for
the holding of the unsettled public lands for the benefit of all the
States. The negotiations on this point took shape in a paper which
was submitted to Congress by the delegates from that State on
behalf of the State, and spread upon the Journals on the 21st May,
1779. Things continued in this way, without anything being done
to meet the wishes of Maryland, until February 12, 1781 ; when the
delegates from that State presented to Congress a resolution of the
legislature of the State, in which, after reciting that " it hath been
said that the common enemy is encouraged by this State not acced-
ing to the Confederation, to hope that the union of the sister States
may be dissolved, and therefore prosecutes the war " as a reason
why the State should give its adhesion, the delegates were author-
ized to affix their signatures. On the 1st of March following, the
delegates from Maryland signed the engrossed parchment, and on
that day the whole was entered in full on the Journal of Congress
as it now stands. The value of these dates, as bearing upon the
action of Congress on these subjects, will appear later.

Congress took jurisdiction of appeals from the judgments of State
Courts of Admiralty in prize cases some years before the ratification
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and adoption of the Articles of Confederation; and it created'a
court with like jurisdiction about a year before that date. An

account of its doings in this respect, and of the court which it cre-
ated for this purpose, will be found in the paper entitled 1 I. Courts
of Appeal in Prize Cases."

What Congress and the courts which it established did, under
the power conferred upon it concerning disputes and differences
between two or more States, is shown in the paper entitled "II.
Courts for determinivg Disputes and Differences between two or more

States concerning Boundary, Jurisdiction, or any other Cause what-
.ever."

The power conferred upon it to appoint courts for the trial of
piracies and felonies committed on the high seas it exercised in

rthe following manner: On the 5th April, 1781, it passed an ordi-
nance in which it was provided that persons charged with such
offences should be " enquired of, tried and judged by grand and
petit juries, according to the course of the common law, in like
manner as if the piracy or felony were committed upon the land,
and within some county, district, or precinct of one of these United

States. The justices of the supreme or superior court of judicature
and judge of the court of admiralty of the several and respective

States, or any two or more of them, are hereby constituted and
appointed judges for hearing and trying such offenders." "If there
shall be more than one judge of the admiralty in any of the United

States, then, and in such case, the supreme executive power of such
State may and shall commission one of them exclusively to join in

performing the duties required by this ordinance."
This ordinance was amended on the 4th of March, 1783, by pro-

viding that " the justices of the supreme or superior court of judi-

cature, and the judge of the admiralty, or any two or more of them,
including the judge of the admiralty in the several and respective
States; or, in case there shall be several judges of the admiralty in
a State, the justices of the supreme or superior court of judicature,

and a judge of the admiralty, to be commissioned for that purpose

by the executive power of such State, or any two of them, includ-
ing a judge of the admiralty, are hereby constituted and appointed
a court for hearing and trying all offenders who, in and by an ordi-
nance entitled an ordinance," etc., "passed the 5th day of April,
1781, are triable," etc., etc.

I have not thought that any good purpose would be served by
hunting up and printing a list of the persons tried under these
ordinances.
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Some decisions of this court, made since the adoption of the Con-
stitution, are also necessary, as has already been said, in order to
make the series complete. These will be found in the paper enti-
tled " Omitted Cases in the Beports of the Decisions of the Supreme
Court of the United States." A word of explanation in regard to
this paper may be advisable.

When this court assembled in New York at February Term, 1790,
for the purpose of organizing under the Judiciary Act of 1789, only
one volume of American Reports had appeared. Kirby's Cases
decided in the Supreme Court of Connecticut was published at
Litchfield, in that State, in 1789. It contained cases from 1758 to
178&; and of these cases, all after 1785 were decided subject to the
provisions of a statute of that year which required the judges of
the highest court in the State to give their opinions in writing.
So far as I know, this is the first volume of Common Law or Equity
Reports containing such written opinions.

In the Ecclesiastical Courts of Great Britain the judges had been
in the habit of giving written reasons for the judgments which they
pronounced. See Cases temp. Lee; Hagg. Con. In the Admir-
alty Courts, also, there were exceptional instances of the same
thing. See Marriott. That it had been done occasionally in u assa-
chusetts, is evident from two cases in Quincy, first published
in 1865. Harris & McHenry's Reports, published in 1809, show
that there bad been early examples of the same practice in Mary-
land; and from the first volume of Dallas, which made its appear-
ance between the February and August Terms of this court in 1790,
it would seem that it obtained in the State of Pennsylvania, also,
before the Revolution. From Hopkinson's Judgments, (Philadel-
phia, 1789-1792,) it is apparent that this had been done at times in
the Admiralty Court of Pennsylvania. In 2 Dallas, published about
the close of the century, there are a few written opinions delivered by
the judges in the Court of Appeals in cases of capture (1781-1787);
but this was not the practice of that court.

'Mr. Cranch was the first regular reporter of this court. The
cases reported by Mr. Dallas were mostly decided before the series
under Mr. Cranch began; but they appeared in the last three
volumes of Dallas at irregular intervals, in company with cases
from other courts, and some of them as late as about the time of
the issue of the third volume of Cranch.

It is apparent from the cases in Dallas that in the outset this
court did not reduce its opinions to writing except in important
cases, especially in cases involving novel questions of constitutional
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law. Dallas probably published all the opinions that were filed.
In the condition of the archives this cannot be accurately deter-
mined. It was not until the 14th of March, 1834, that an order
was made requiring all opinions to be filed with the clerk. See 8
Pet. vii. 1 Under this rule the manuscript record of opinions begins
with January Term, 1835. The printed record does not commence
until December Term, 1857. From 1863 to 1881, both inclusive,
there are two records of opinions, one in print and one in manu-
script. Then the rule which is printed in 108 U. S. 588, as § 3 of
Rule.25, took effect, and, from 1882 on, there is only the printed
record. Prior to 1835, as there was no rule requiring the manu-
script of the opinions to be filed in the office of the clerk of the
Court, the Reports of Dallas, Cranch, Wheaton and Peters furnish
the only accessible evidence for determining what opinions were
delivered in writing.

It is to be presumed, from the evidence, that the practice of
delivering opinions' in writing, which, in the beginning had been
exceptional, had become the rule when Mr. Cranch was made
reporter. Indeed, he tells us himself that he was " relieved from
much anxiety, as well as responsibility, by the practice which the
court had adopted of reducing their opinion to writing in all cases
of difficulty or importance." As in Mr. Dallas's case, so here,
there is no means of knowing whether, during the time covered by
the nine volumes of Cranch, (August T. 1801 to February T. 1815,)
the court delivered any opinion in writing which the reporter failed
to report. 0

In Mr. Wheaton's time, which extends from February T. 1816
to January T. 1827, we know that some cases were omitted. He
says in his preface that " discretion has been exercised in omitting
to report cases turning on mere questions of fact, and from which
no important principle or general rule could be extracted;" but
what those cases were, it is impossible to determine from the records
or minute books in the clerk's office. Possibly an examination
of the original rolls might disclosd something that has not been
printed; on the other hand, however, there is a greater probability,
for reasons already suggested, that it would disclose the absence of
opinions in cases that have been reported.

Mr. Peters, who began with January T. 1828, probably reported

1 As late as January T. 1830, it was held that certified copies of the opin-
ions of the court were to be given by the reporter, and not by the clerk
of the court. Anonymous, 3 Pet. 397.
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nearly everything. He said in his preface that it was his "earnest
endeavor" "to exhibit the facts of each case presented to the court."
An examination of the records from the commencement of January
T. 1835, when the record of opinions begins, to the end of his term
of office, (the close of January T. 1842,) shows that he reported all
the cases in which there are recorded opinions, and several per curiarn
decisions, of which there are no records among the opinions. Only
one case has been found ( West v. Blrashear) which seems to merit
publication; and that does not contain a written opinion with the
name of the justice delivering it.

Mr. Howard, so far as I can find, omitted but few opinions. His
time extends from the commencement of January T. 1843 to the
close of December T. 1860.

With the end of Mr. Howard's time we come to the commence-
ment of the war, and the consequent great increase in the business
of the court. Mr. Black, (December Terms, 1861, 1862,) Mr.
Wallace, (December T. 1863 to the close of October T. 1874,) and
Mr. Otto, (October T. 1875 to the close of October T. 1882,) each,
in the exercise of his discretion, omitted to report many cases with
printed opinions. When I was appointed reporter, (October T.
1883,) I was directed to publish all the cases of the previous term
"not included in the volumes already published by Mr. Otto."
Regarding this as an indication of thb desire of the court that
thenceforward nothing should be omitted, I have since caused every
opinion of the court to be published, however brief.

Thus the omitfed cases, taken in connection with the Reports of
Dallas, Cranch, Wheaton, Peters, Howard, Black, Wallace, and
the United States Reports, complete the reports of the decisions of
this court, so far as a careful research enables us to call them com-
plete. They now contain minutes of several cases which are not
reported elsewhere.

Some published opinions in .Wallace and Otto differ from the
opinions in the same cases on file in the clerk's office. The records
of the court are silent on the subject of these changes. If we as-
sume that they were made by the reporter, we must infer that they
were acceptable to the court. For it is not for a moment to be
supposed that they escaped observation as volume after volume ap-
peared, and it is certain that there is no repudiation of them in the
records, on the part of the court, or of any justice. They therefore
stand, and must continue to stand, in the published books, as the
latest and accepted authoritative expression of the will of the court;
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and this, all the more, that in many cases both the judge who de-
livered the opinion, and the reporter who reported it, have since
died.

But it cannot be true that these changes were all made by the re-
porter. Judges frequently correct their opinions in the hands of a
reporter, after a printed copy has been filed with the clerk. When
this is done, it is the habit of the present reporter to see to it that an
order is made for like corrections in the records of the court; but his
predecessors may not have done so, and probably did not.

If one curious in such things would know how long this corrective
practice has existed, let him look as far back as the 7th of Cranch,
1st ed., where, in a memorandum following the Table of Cases Cited,
he will find some corrections by Mr. Justice Story in the opinion of
the court, delivered by him, in Bar nitz' Lessee v. Casey, 7 Cranch,
456. (In later editions, the changes are incorporated in the text.)
If he would further know how absolutely unaltered in sense the
opinion is left, after it has been subjected to literary changes dictated
by taste or fancy, let him compare _fcLaughlin v. United States, 107
U. S. 526, with Western Pacfic R ail-road Company v. United States,
108 U. S. 510. These are two reports of the same case. Mr. Otto
made the first report. When the present reporter was appointed, he
was, as already stated, directed to publish reports of all the cases at
October Term, 1882, not reported by Air. Otto. This case was put
into his hands by the clerk by mistake, the record title having been
changed by Mr. Otti, in the exercise of his undoubted right, in
order to make the names of the parties conform to those of the real
contestants in the case. The report in 108 U. S. agrees with the
opinion as recorded. That in 107 U. S., although varying from the
other, sometimes in phrase or point or expression, and sometimes
in the break of the paragraphs, in reality and at bottom differs
from it less than tweedledum differs from tweedledee.

In addition to these papers I have added, at the end of the
Appendix, a list of cases in which statutes or ordinances have been
held by the court to be repugnant, in whole or in part, to the Consti-
tution or laws of the United States. The period covered by this
table begins with 2 Dall. and ends with the present volume.

It only remains to say that all this matter has been laid before
the justices of the court individually; and'it is now respectfully sub-
mitted to the judgment of the members of our common profession.
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FEDERAL COURTS PRIOR TO THE ADOPTION
OF THE CONSTITUTION.

1. COURTS OF APPEAL IN PRIZE CASES.

THE idea of 'a Federal Court, with a jurisdiction coextensive with
the limits of what were then the United Colonies and Provinces of
Great Britain in North America, originated with Washington some
months before Congress put off British rule. On the 11th of No-
vember, 1775, he wrote from Cambridge, in Massachusetts, to tie
President of Congress, enclosing a copy of an act then just passed
by the Council and House of Representatives of that Province' for
the establishment of a Prize Court, and he added: " Should not a
court be established by authority of Congress, to take cognizance
of prizes made by the Continental vessels? Whatever the mode is
which they are pleased to adopt, there is an absolute necessity of
its being speedily determined on."

This letter was communicated to Congress on Friday, the 17th
day of the same November, whereupon it was "Resolved, That a
committee of seven be appointed to take into consideration so much
of the General's letter as relates to the disposal of such vessels and
cargoes belonging to the enemy, as shall fall into the hands of, or
be taken by, the'inhabitants of the United Colonies." A committee
was chosen, consisting of Mr. George Wythe of Virginia, Mr.
Edward Rutledge of South Carolina, Mr. John Adams of Massa-
chusetts, Mr. William Livingston of New Jersey, Dr. Franklin and
Mr. James Wilson of Pennsylvania, and Mr. Thomas Johnson of
Maryland.

Again, on the 4th of December, 1775, Washington, 'not having
heard of this action of Congress, wrote to its.President as follows:
"It is some time since I recommended to the Congress that they
would institute a court for the trial of prizes made by the Conti-
nental armed vessels, which I hope they have ere now taken into

I This act is remarkable as having been the first which was passed by
any of the colonies for fitting out vessels of marque and reprisal, and for
establishing a court to try and condemn the captured vessels of the enemy.
3 Sparks' Washington, 154. See also 1 Curtis' Hist. Constitution, 75-77.
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their consideration; otherwise I should again take the liberty of
urging it in the most pressing manner."

Qn the 23d of November, 1775, the committee to whom his letter
of November 11th was referred brought in their report. After hear-
ing it read, Congress " ordered that the same lie on the table for
the perusal of the members." It was " debated by paragraphs"
on the 24th and the 25th, and the resolutions which accompanied it
were adopted on the latter date. They authorized the capture of
prizes on the high seas; legalized those already made; settled a
rate of distribution of prize money (a settlement which was after-
wards modified) ; provided that suits for condemnation should be
commenced in the first instance in Colonial courts, and, further,
contained the following section respecting appeals:
. " 6. That in all cases an appeal shall be allowed to the Congress,

or such person or persons as they shall appoint for the trial of
appeals, provided the appeal be demanded within five days after
definitive sentence, and such appeal be lodged with the Secretary
of Congress within forty days afterwards, and provided the party
appealing shall give security to prosecute the said appeal to effect;
and in case of the death of the Secretaiy during the recess of Con-
gress, then the said appeal to be lodged in Congress within twenty
days after the meeting thereof."

When Washington learned of this action he wrote to the Presi-
dent of Congress (December 14, 1775) : "1 The resolves relating to
captures made by Continental armed vessels only want a court
established for trial to make them complete. This I hope will
soon be done, as I have taken the liberty to urge it often to the
Congress."

The Colonies and States responded very generally to the sugges-
tion of Congress that they should organize courts for this purpose;
but they did it with jealous reservations. The collection of statutes
in the library of Congress enables us to get a general outline of
this legislation.

In New Hampshire the statute was passed on the 3d of July,
1776, which is set forth at length in Penhallow v. Doane, 3 Dall.
pp. 57-59. In it the right of appeal to Congress was limited to
cases in which the capture was made by an armed vessel, fitted put
at the charge of the United Colonies; and in 1779 it was further
limited to cases in which the claim should be made by a subject of
a foreign government in amity with the United States.
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In Massachusetts the State was divided into three districts, in
each of which a court was established by the statute which Wash-
ington sent to Congress. (Act of November 1, 1875, 5 Acts and
Resolutions of the Province of Massachusetts Bay, 436.) Boston,
being occupied by the enemy, was not included in this division. On
the 13th of April, 1776, (Id. 474, 477,) Boston having come into
Federal possession, the districts were re-organized, and an appeal
was given to Congress in cases of vessels captured by vessels fitted
out at the charge of the United Colonies. On the 29th April, 1778,
provision was made for a trial by jury in all cases. ' (Id. 806.)
On the 30th of June, 1779, the right of appeal was extended to all
cases of maritime capture. (Id. 1077.) This was declared to be
done in consequence of the resolution of Congress of March 6,
1779 (which will be found on pages xxxii-xxxiii, infra) : " the
reasons upon which the said resolves are founded appearing to this
court, in many instances, to arise out of the greatest political con-
venience and necessity."

In Rhode Island a Maritime Court was established in January,
1776. The act was amended in October, 1776. On the 9th of
May, 1780, it was replaced by a Court of Admiralty, and the right
of appeal to Congress was curtailed.

In Connecticut County Maritime Courts were created in the coun-
ties bordering upon Long Island Sound.. In New York the maritime
counties being occupied by the enemy after the summer of 1776,
there was no necessity for a court.

New Jersey passed an act to establish a Court of Admiralty on
the 5th day of October, 1776. In 1778 an act was passed continu-
ing this court. In 1781 a general statute was enacted to regulate
and establish Courts of Admiralty, which was amended in 1782,
and repealed in 1799.

A Court of Admiralty for the port of Philadelphia was created by
the legislature of Pennsylvania by the act of September 9, 1778.
In this act it was provided that "1 the finding of a jury shall estab-
lish the facts without re-examination or appeal." On the 8th of
March, 1780, a further act was passed which repealed this clause.

In Delaware such a court must have been established before May
20, 1778, as oA that day an act was passed recognizing it as an
existing court, and conferring upon it additional jurisdiction over
stranded vessels.

In Maryland an Admiralty Court existed under a Colonial law of
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1763. The convention responded to the call of Congress, May 25,
1776, by an ordinance giving the desired jurisdiction, providing for
trial by jury, and giving an appeal to Congress in all cases. There
does not appear to have been any further legislation on the subject,
except that a statute of November, 1779, settled the fees of the
officers of the court.

Virginia, by an act entitled "An ordinance for establishing a
mode of punishment for the enemies to America in this Colony,"
created a Court of Commissioners in Admiralty in December, 1775.
In October, *1776, this was replaced, so far as prizes were concerned,
by a Court of Admiralty, organized under a statute which provided
for the supremacy of the laws of Congress and for an appeal to
any appellate court which might be created by Congress. In 1779
this right of appeal was taken away when the controversy should
be between two citizens of the State.

In North Carolina the legislature passed the act of 1777, c. 16,
"to empower the Court of Admiralty of this State to have jurisdic-
tion in all cases of capture of the ships and other vessels of the
inhabitants and subjects of Great Britain, and to establish the trial
by jury in said court in cases of capture." This act remained in
force until the adoption of the Constitution.

South Carolina created a Court of Admiralty on the I1th of April,
1776, and reconstructed it February 13, 1777, giving a right of
appeal to Congress. Georgia, on the 16th of September of the
same year, passed an act entitled, "An act regulating captures
and seizures made in this State or on the high seas under and by
virtue of the resolves and regulations of Congress." Under this
act a Court of Admiralty was instituted.

In nearly all these States the right of trial by jury was reserved
in prize cases. We shall see later that this caused trouble.

The purpose of Congress to take only appellate jurisdiction was
apparently misunderstood in the beginning. The first two applica-
tions to it, one by a Mr. Barbain, on the 31st of January, the other
relating to the brigantine Nancy and her cargo, on the 27th of
February, 1776, prayed for the exercise of its original jurisdiction;
but in each case Congress referred the applicant to the Colonial
courts. On the 4th of the next April, however, it did undertake to
regulate the sale of a prize vessel which had been run ashore within
the county of Burlington, and the disposition of the proceeds arising
from the sale. The vessel was the sloop Sally, James McKnight,
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prize master. The sale took place as ordered; but, on the 22d of
the following month, Congress repealed its resolution of April 4th,
alleging that McKnight had proceeded in the sale contrary to the
mode prescribed, and without authority from Congress. After that
time it only exercised an appellate jurisdiction through committees,
sometimes styled commissioners, and abandoned even this when it
established an appellate court.

The case of the Schooner Thistle, the first appellate case under
the new law, came before it on the 5th of August, 1776. Congress
attempted to hear the appeal itself, but eventually referred it to a
special committee, whose report, reversing the condemnation, was
received and approved September 25th, 1776. The next three cases,
The Elizabeth, The Ch7arming Peggy and The Betsey, Nos. 2, 3 and
4 in the accompanying list, were referred to special committees, the
same gentlemen being chosen as members in each case. Then
came a case, Hopkins v. *Derby, No. 6, which was referred to " the
Coiimittee on Appeals," without naming any Imembers. Then fol-
lowed two others, Nos 7 and 8, which were referred to the same

special committee, naming them; but by this time (January 4, and
January 11, 1777) it had apparently become necessary to substitute
two new members in the place of those who had been formerly
named. This brings events up to the appointment of a standing
Committee on Appeals.

Under date of January 30th, 1777, the Journal of the Continental
Congress contains this entry: " Resolved, That a standing committee,
to consist of five members, be appointed to hear and determine upon
appeals brought against sentences passed on libels in the Courts of
Admiralty in the respective States, agreeable to the resolutions of
Congress; and that the several appeals, when lodged with the see-
retary, be by him delivered to them for their final determination."
The members then selected and chosen for this duty were Mr. James
Wilson of Pennsylvania, Mr. Jonathan D. Sergeant of New Jersey,
Mr. William Ellery of Rhode Island, Mr. Samuel Chase of Mary-
land and Mr. Roger Sherman of Connecticut.

On the 8th day of the following May this committee was formally
discharged, because it had been represented that it was too numer-
ous; and it was "Resolved, That a new committee of five be ap-
pointed, they or any three of them to hear and determine upon
appeals brought to Congress." Congress chose as this committee
Mr. Wilson and Mar. Sergeant, as before, Mr. James Duane of New
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York, 1Mr. John Adams of Massachusetts, and Mr. Thomas Burke.
of North Carolina. On the 12th of that month, this committee was
"authorized to appoint a register to attend said committee" and
apparently soon made the appointment. Again, on the 13th of the
following October, "a number of the members of the committee
being absent," it was " Resolved, That a new committee, to consist
of five members, be appointed, and that they, or any three of them,
be empowered to hear and finally determine upon appeals brought
to Congress." M1r. John Adams, Mr. Joseph Jones of Virginia,
PMr. Richard Law of Connecticut, Mr. Henry Niarchant of Rhode
Island and Mr. Henry Laurens of South Carolina, (who was at
that time the President of Congress,) were chosen as the new com-
mittee.

On the 17th of November, 1777, Mr. John Harvie of Virginia,
Mr. Francis Dana of Massachusetts and Mr. Ellery of Rhode Island
were elected as members of the committee in place of the President,
Mr. Adams, and Mr. Marchant; and on the 10th day of the "fol-
lowing December Mr. Benjamin Rumsey of Maryland was chosen
as another member.

On the 17th of February, 17783 Ir. Thomas MIeKean of Dela-
ware, "Mr. Samuel Huntington of Connecticut, Mr: John Henry,
Junior, of Maryland and. Mi. James Smith of Pennsylvania were
added to the committee.

On the 27th of July, 1778, it was 11 Resolved, That three mem-
bers be added to the committee for hearing and determining appeals
and that any three of said committee be empowered to hear and
finally determine appeals to Congress from the judgments of Courts
of Admiralty." Mr. Joseph Reed of Pennsylvania, Mr. William
Drayton of South Carolina, and Mr. Elias Boudinot of New Jersey
were duly elected as such new members. It further appears by the
same record that, notwithstanding the numerous recruits brought
into the committee by the various elections, Congress had been
informed that but two members were then present, and that sundry
causes were then ready for trial.

On the 23d of September, 1778, Mr. John Matthews of South
Carolina and Mr. Marchant of Rhode Island were added to the
committee, and on the 26th of the following October Mr. Oliver
Ellsworth of Connecticut was made a member.

On the 9th of March, 1779, the record again says that the com-
mittee is reduced to three - Messrs. Drayton, Ellery and Henry -
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and Mr. Jesse Root of Connecticut and M r. William Paca of
Maryland were accordingly chosen to complete it.

On the 29th of July, 1779, Mr. Marchant (again) and Mr. Ed-
mund Randolph of Virginia were elected members in the places of
Mr. Ellery and Mr. Paca, who were said to be absent. On the 27th
of the next month Mr. Paca was again elected a member in the
place of Mr. Randolph, who was said to be absent. On the 7th of
December, 1779, Mr. Ezra L'Hommedieu of New York and Mr.
Ellery.were chosen to be members in the places of Mr. Marchant
and of Mr. Root; and on the 5th of January, 1780, Mr. Ellsworth
was again elected as a member, in the place of Mr. Paca, who was
absent.

These frequent changes in a body entrusted with judicial powers
could not but prove injurious to the interests of suitors. They cer-
tainly vindicate the wisdom of Washington in urging Congress to

complete its work by instituting a regular court. They also seem
to show that the committee was well supplied with work, and some-
times failed to secure the requisite quorum for doing it. The time
had now come when the whole subject was to be taken out of Con-
gress and sent to a court for judicial determination.

As early as Tuesday, the 5th of August, 1777, it was " Resolved,
That Thursday next be assigned to take int6 consideration the pro-
priety of establishing the Court of Appeals." When Thursday
came the matter was postponed, and it was not until January 15th,
1780, that Congress, " Resolved, That a court be established for
the trial of all appeals from the Courts of Admiralty in these
United States, in cases of capture, to consist of three judges
appointed and commissioned 'by Congress, either two of whom, in
the absence of the other, to hold the said court for the despatch of
business; that the said court appoint their own register; that the
trials therein be according to the usage of nations, and not by
jury;" and " that the said judges hold their first session as soon as
may be at Philadelphia, and afterwards at such times and places-
as they shall judge niost conducive to the public good, so that
they do not at any time sit further eastward than Hartford in Con-
necticut, or southward than Williamsburg in Virginia." Mr. George
Wythe of Virginia, Mr. William Paca of Maryland, and Mr. Titus
Hosmer of Connecticut were elected as judges January 22d, 1780.
A letter was read in Congress March 13th, 1780, from Mr. Wythe,
declining the office, and Mr. Cyrus Griffin of Virginia was thereupon
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elected in his place, April 28, 1780. Mr. Paca accepted on the 9th
of February, and Mr. Hosmer and Mr. Griffin on the 4th of May,
1780. The great delay in creating the court probably arose from
the reluctance of Congress to take such power to itself until the
ratification of the Articles of Confederation should be substan-
tially assured; which was done, as already seen, before the passage
of this resolution.

The resolution of January 15th, 1780, creating the court, made no
general provision for the transfer of cases to it. On the 9th of May,
an appeal being brought before Congress, (No. 65 on the list,) it was
referred to the new court, and on the 24th of that month Congress
resolved "that the stile of the Court of Appeals appointed by Con-
gress be 'the Court of Appeals in cases of capture;'" "that
appeals from the Courts .of Admiralty in the respective States be, as
heretofore, demanded within five days after definitive sentence, and
in future such appeals be lodged with the register of the Court of
Appeals in cases of capture within forty days thereafter;" and
"that all matters respecting appeals in cases of capture now depend-
ing before Congress, or the Commissioners of Appeals, be referred
to the newly erected Court of Appeals, to be there adjudged and
determined according to law; and that all papers touching appeals
in cases of capture lodged in the office of the Secretary of Congress,
be delivered to and lodged with the register of the Court of
Appeals."

Simultaneously with this, an appeal, presented that day to Con-
gress, (No. 67 on the list,) was ordered referred to the court; and
after that time I cannot find that any appeal, that had been properly
taken, reached the court through the action of Congress. That
body acted in a few cases, but only to give the court a jurisdiction
which it could not have taken under the general law.

Mr. HIosmer died in office on the 4th of August, 1780. On the
21st of November, 1782, Mr. Paca resigned, having been elected
'Governor of Maryland. At an election held on the 5th of Decem-
ber, 1782, Mr. George Read of Delaware was elected by Congress
in the place of MN[r. Paca, and Mr. John Lowell of Massachusetts in
the place of Mr. Hosmer; and, on the 15th of that month, lots were
drawn in Congress for precedence, with a result in favor of Mr.
Read.

In view of the provision in the Articles of Confederation that "no
member of Congress shall be appointed a judge of any of said
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courts," it may be noted that Mir. Read and Mr. Lowell, the only
judges elected after the ratification of the Articles by all the States,
were members of Congress when elected. Congress thus construed
that instrument as meaning only that no person could act in both
capacities at the same time.

On the 23d of December, 1784, Congress being then in session at
Trenton, in New Jersey, Mr. Griffin and Mr. Lowell addressed to
its President the following letter:

"TRENTON, Dec. 23d, 1784.

"Sm: We had the Honour, immediately after our last sitting, to
inform Congress by a letter directed to the President, that all the
Causes which had been brought before the Court of Appeals were
determined, and altho' some motions had been made for Rehearings,
they had not been admitted. Since that Time no further applica-
tions have been made to us; of this we also think it our Duty to
inform Congress, that they may take such order concerning the
Court as they may think proper.

"We have the Honour to be, with great Respect, your Excellency's
Most obedient Servants,

"C. GRIFFIN.

"J. LOWvELL.

"His Excellency, the President of Congress."

This letter was referred to a committee, and on the Ist of July,
1785, the committee, consisting of Mr. Pinckney, Mr. R. R. Living-
ston, Mr. King, Mr. Monroe, and Mar. Johnson, reported " that in
their opinion the present Judges of the Court of Appeals are still in
commission, and that it will be necessary that the Court of Appeals
should remain upon its present establishment, except with respect
to the salaries of the judges, which should cease from the day
of - , and that in lieu thereof they shall be entitled to - dollars
per day during the time they shall attend the sitting of the courts,
and including the time they shall be necessarily employed in travel-
ling to and from said courts."

" A motion was made by Mr. King, seconded by Mr. Smith, to
postpone the consideration of the report, to take up the following:
That the commission of the judges of the Court of Appeals be
vacated and annulled: and that in all cases which have been
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decided by the Court of Appeals, upon application to Congress,
within-, for a rehearing or new trial, the same shall be granted
where justice and right may require it." This being lost, the report
was recommitted, and, immediately following, the Journal reads:
" On motion of -Mr. Smith, seconded by Mr. Ramsay, Resolved,

That the salaries of the Judges of the Court of Appeals shall hence-
forth cease."

r. Griffin apparently remonstrated against this: for, on the 9th
of February, 1786, the first entry in the Journal reads: " On the
report of a committee, consisting of Mr. Pinckney, Mr. King, M1r.
Johnson, Mr. Grayson, and Mr. Hindman, to whom was referred a
letter from Cyrus Griffin, Esq., Resolved, That Congress are fully

impressed with a sense of the ability, fidelity and attention of the
judges of the Court of Appeals in the discharge of the duties of

their office; but that, as the war was at an end, and the business of

that court in a great measure done away, an attention to the inter-
ests of their constituents made it necessary that the salaries of the
said judges should cease."

After that the Journals of Congress show but two entries respect-
ing the court. On the 27th June, 1786, on the report of a com-
mittee " to whom were referred several memorials and petitions
from persons laiming vessels in the Courts of Admiralty in some

of the States, praying for hearings and rehearings before the Court
of Appeals, Resolved, That the judges of the Court of Appeals be.
and hereby are, authorized and directed, in every cause which has
been or may be brought before them, to sustain appeals and grant
rehearings or new trials of the same wherever justice and right may
in their opinion require it."

After a provision respecting suspense of' execution, and one re-
specting a per diem pay to the judges while holding court and
travelling, it was further 11 "esolved, That the said court assemble
at the city of New York on the first Monday of November next,
for the despatch of such business as may then and there be before
them; and that the Secretary of Congress take order for publishing
these resolutions for the information of all persons concerned."

The last entry in the Journals of Congress relating to this court
is on the 24th July, 1786, empowering it to hear an appeal against
a decree in the Court of Admiralty of South Carolina, condemning
the sloop Chester. Soon after this the judges appeared in other

capacities; and it would seem, from some cases reported in the 1st
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of Dallas, that the appellate courts of the States gradually resumed
jurisdiction over all such appeals. On the 20th November, 1787,
Mr. Griffin presented his credentials as a member of Congress from
Virginia, and on the 22d January, 1788, (the first meeting there-
after with a quorum of States,) was elected President of that body.
Ir. Lowell, on the 11th of November, 1784, was appointed by
Massachusetts a commissioner to represent it in Federal proceed-
ings to adjudicate upon rival claims of Massachusetts and New
York to certain territory, and he appears to have been occupied with
this from time to time until October 8, 1787, when an amicable

settlement was reported to Congress. Mr. Read was named as a
member of the court to settle the controversy between New York
and Massachusetts, which appointment did not take effect, as the
controversy was settled amicably. He was a member of the Con-
vention at Annapolis in 1786, and of the Convention which framed
the Constitution. All three judges, however, met in New York in
1787, as appears by the reports of the cases, Luke v. Hdbert and
The Experirment, in 2 Dall. 40 and 41, and by original opinions and

decrees bearing their signatures on file in the office of the Clerk of
this court.

The weak point of this whole judicial system was this: that it
necessarily depended upon state officers to enforce the judgment of
the appellate tribunal when it reversed the decree of a state court.
State courts refused to enforce the rights of property acquired under
Federal decrees. Doane v. Penhallow, 1 Dall. 218. How power-
less the appellate court was left may be seen by examining the facts
respecting the Susannah, captured by the McClary, reported in
Penhallow v. Doane, 3 Dall. 54; and by the following report of the
proceedings in regard to the sloop Active, gathered partly from
the Journal of Congress, partly from the original archives in the
custody of the Clerk of this court, and partly from United States
v. Peters, 5 Cranch, 115.

In the Admiralty Court of Pennsylvania the Active and cargo were
libelled at the instance of Thomas Houston, libellant; Gideon Olm-

stead and others appearing as claimants. A trial was had by jury,
whose verdict was as follows : "One-fourth of the net proceeds of
the sloop Active and her cargo to the first claimants; three-fourths of
the net proceeds of the said sloop and her cargo to the libellant and
the second claimant as per agreement between them." Judgment
was entered on the verdict, from which an appeal was taken by
Olmstead and others to the Committee on Appeals.
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On the 15th of December, 1778, the Committee, in a decree in
which they style themselves "Commissioners," reversed the judg-
ment, and directed the court below to issue process commanding the
marshal to sell the sloop and her cargo, and to pay the residue re-
maining after payment of costs, charges and expenses to the appel-
lants. On the 3d January, 1779, they received the following letter
from General Benedict Arnold, commanding in Philadelphia, (evi-
dently dated by mistake January 3, 1778:)

" PHILADELPHIA, 3d JTa'y, 1778.
"GENTLEMtEN: Such are the extraordinary and unprecedented at-

tempts of the Judge and Court of Admiralty for this State and the
appellees in the case of the prize sloop Active and cargo to baffle
the attempt of the Court of Appeals to do justice and to prevent
your determination from taking effect, that while the-matter is under
consideration in the Superior Court the judge is about getting pos-
session of the money with the avowed and declared purpose of
standing out obstinately against any orders that may be given. He
has issued his orders to the Marshal to deliver the amount of sales
to him, which is to be done by appointment at nine o'clock to-morrow
morning, and positively declares that no order of the Court of Ap-
peals shall take it out of his hands or be obeyed. Also from some
other matters just come to my knowledge .there is reason to fear
that much trouble will ensue unless some steps can be fallen upon
to stop the case from falling into his hands. Such a daring attempt
as this to evade the Justice of the Superior Court at a time too when
the matter is under consideration, will, I doubt not, apologize for
my troubling you with a request to meet this evening at such time
and place as you may think proper in order to determine upon what
process shall issue at so early an hour to-morrow morning as will
tend to the carrying into execution the decree above.

" 11 This I have wrote by the advice of the claimants' counsel and
hope you will think the necessity of the case a justification.

"I am with great respect and esteem, gentlemen,
"1 Your most obed't humble serv't, B. ARNTOLD.

"P. S. I am informed from good authority that a member of the
Assembly has applied to get the money paid into his hands, and if
he should succeed in this it will probably be paid into the Treasury,
and the claimants will have the whole State to contend with in their
own government.

"The Hon'ble, the Court of Appeals."
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On the morning of the 4th of January Andrew Robeson the
register of the Court of Admiralty of Pennsylvania, appeared be-
fore the commissioners and deposed " that he, as register aforesaid,
received notice from the judge of the said court, by the marshal of
said court, to attend at the chambers of the said judge at nine
o'clock this morning for the purpose of making a minute or record
of the said marshal's having paid into the said court the moneys
arising from the sale of the cargo of the sloop Active, lately libelled
against in the said court by Thomas Houston, etc."

Thereupon the commissioners issued an order of injunction against
the marshal of that court, in which, after reciting the proceedings
in the court below, the appeal, and the reversal, they said, "and
whereas a copy of the decree of this court bath been regularly trans-
mitted to the judge of the said Court of Admiralty, and by a certified
copy of the proceedings of the said court since receiving the said
decree it appeareth manifestly to this court that the said judge hath
refused to pay obedience to the said decree, and did, on the twenty-
eighth day of December last, issue process returnable on the seventh
day of January instant commanding you, as marshal of the said
Court of Admiralty, to make sale of the said sloop, her cargo, etc.,
and, after deducting the cost and charges aforesaid, to lodge the
residue of the monies arising from the said sale in the court afore-
said, ready to abide the further order of the said court; and
whereas, on the twenty-eighth day of December aforesaid, a motion
was made in this court for a writ to issue to the said marshal, com-
manding him to execute the decree of this court, and further argu-
ment on the said motion was appointed to be heard at five o'clock
this evening; and whereas it is testified to this court, on oath, that
this day at nine o'clock in the forenoon, is, by special order of the
said judge, appointed for you to lodge the monies arising from the
said sale in the said court, whereby the writ, upon the motion afore-
said, if this court shall think proper to issue such, will be eluded;
these are therefore to command and firmly enjoin you to detain and
keep in your hand and custody the whole of the monies arising from
the said sale of the said sloop and her cargo, etc., saving and except-
ing the costs and charges aforesaid until the further order of this
court be made known unto you, as you will answer the contrary at
your peril. Given at Philadelphia, in the State of Pennsylvania,
the fourth day of January, in the year of our Lord one thousand
seven hundred and seventy-nine."
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This paper being duly served, the marshal on the same day made
return as follows: "In obedience to a writ under the hand and
seal of the Honorable George Ross, Esquire, judge of the Court of
Admiralty for the State of Pennsylvania, I have deposited in the
said court the monies arising from the sale of the cargo of the sloop
Active, within mentioned. The said sloop being yet unsold, no
monies have come into my hands on account of her."

"Whereupon the court declared and ordered to be entered upon
record, that, as the judge and marshal of the Court of Admiralty of
the State of Pennsylvania had absolutely and respectively refused
obedience to the decree and writ regularly made in and issued from
this court, to which they and each of them were and was bound to
pay obedience, this court, being unwilling to enter upon any.proceed-
ings for contempt lest consequences might ensue at this juncture
dangerous to the public peace of the United States, will not proceed
farther in this affair, nor bear any appeal, until the authority of this
court shall be so settled as to give full efficacy to their decrees and
process."

" Ordered, That the Register do prepare a statement of the pro-
ceedings had upon the decree of this court in the case of the sloop
Active, in order that the Commissioners may lay the same before
Congress."

Congress referred this statement, when presented, to a committee
consisting of Ir. Floyd, Mr. Ellery, and Mr. Burke, who reported,
MNarch 6, 1779, that the judge of the Court of Admiralty had refused
to obey the mandate of the committee because the Pennsylvania act
organizing the court "had declared that the finding of a jury shall
establish the facts in all trials in the Courts of Admiralty, without
re-examination or appeal, and that an appeal was permitted only from
the decree of the judge." On the recommendation of the committee
Congress thereupon passed the following resolutions, Pennsylvania
only objecting:

"Resolved, That Congress, or such person or persons as they
appoint to hear and determine appeals from the Courts of Admiralty,
have necessarily the power to examine as well into decisions on
facts as decisions on the law, and to decree finally thereon, and that

no finding of a jury in any Court of Admiralty, or court for deter-
mining the legality of captures on the high seas, can or ought to
destroy the right of appeal and the re-examination of the facts
reserved to Congress.
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"That no act of any one State can or ought to destroy the right
of appeals to Congress in the sense above declared:

"That Congress is by these United States invested with the
supreme sovereign power of war and peace:

"That the power of executing the law of nations is essential to
the sovereign supreme power of war and peace:

"That the legality of all captures on the high seas must be deter-
mined by the law of nations:

"That the authority ultimately and finally to decide in all matters
and questions touching the law of nations does reside and is vested
in the sovereign supreme power of war and peace:

"That a control by appeal is necessary in order to compel a just
and uniform execution of the law of nations:

"That the said control must extend as well over the decisions of
juries as judges in courts for determining the legality of captures
on the sea; otherwise the juries would be possessed of the ultimate
supreme power of executing the law of nations in all cases of cap-
tures, and might at any time exercise the same in such manner as
to prevent a possibility of being controlled; a construction which
involves many inconveniences and absurdities, destroys an essential
part of the power of war and peace entrusted to Congress, and
would disable the Congress of the United States from giving satis-
faction to foreign nations complaining of a violation of neutralities,
of treaties or other breaches of the law of nations, and would enable
a jury in any one State to involve the United States in hostilities;
a construction which for these and many other reasons is inad-
missible:

"That this power of controlling by appeal the several admiralty
jurisdictions of the States has hitherto been exercised by Congress
by the medium of a committee of their own members."'

I IResolved, That the committee before whom was determined the
appeal from the Court of Admiralty for the State of Pennsylvania,
in the case of the sloop Active, was duly constituted and authorized
to determine the same."

A committee was twice appointed by Congress to confer with a
committee of the Pennsylvania legislature, and on the 8th March,
1780, the statute admitting juries to decide admiralty causes was

This is the resolution referred to in the Massachusetts act of June 30,
1779.
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repealed. But it was left to this court, at its February Term in
1809, to settle the matter in dispute in this case, by deciding that
the power exercised by the committee of the Continental Congress
to reverse the judgment of the state court in this case was properly
exercised. United States v. Peters, 5 Cranch, 115.'

Sixty-four cases in all were submitted to the committees of Con-
gress, of which forty-nine were decided by them, four seem to have
disappeared, and eleven went over to the Court of Appeals for
decision. Fifty-six cases in all, including the eleven which went
over, were submitted to the Court of Appeals, and all were disposed
of. Appeals were heard from every maritime State except New
York. None came from that State; doubtless because its maritime
counties were occupied by the enemy from the autumn of 1776 to
the end of the war.

It is possible, perhaps probable, that this showing is not quite
accurate. No record is known to be left of the doings of either
body, and only very incomplete dockets. It was their habit to
draw decrees to be signed by the members of the committee or the
court, and to place them on file with the other original papers. In
some cases the decree is wanting, but its character and date are
found in a minute on the file wrapper. In other cases where there
is neither a decree nor a minute of one, there may nevertheless have
been a decision. The records in the courts below, perhaps, would
show. I have not felt justified, however, in entering upon that .ield

I " When the District Court proceeded to execute this mandate, the Gov-
ernor issued orders to General Bright, directing him to call out a portion of
the militia in order to protect the persons and property of the representatives
of Rittenhouse against any process issued by the District Court of the United
States in pursuance of this mandamus. At first the marshal was prevented
from serving the process by soldiers under the command of Bright, but
subsequently, eluding their vigilance, he succeeded in taking into custody
one of the defendants. A writ of habeas corpus, sued out on behalf of the
prisoner, was, however, discharged by Chief Justice Tilghman, and subse-
quently General Bright with others were indicted in the Circuit Court of the
United States for obstructing the process of the District Court. Mr. Jus-
tice Washington presided at the trial, which resulted in a verdict of guilty.
The prisoners were sentenced to be imprisoned, and to pay a fine; but were
immediately pardoned by the President of the United States. Olmsted's
Case, Brightly, Penn. 1. This appears to have been the first case in which
the supremacy of the Constitution was enforced by judicial tribunals against
the assertion of State authority." (Mr. Justice MNatthew's Address before
the Yale Law School, June 26, 1888.)

xx-xiv



APPENDIX.

Federal Courts before the Constitution.

of inquiry, although the returns which I have received from Philadel-
phia, through the kindness of the clerk of the District Court of the
United States there, show that it is an inviting subject for historical
investigation. Some of the opinions below in the Pennsylvania
Court of Admiralty will be found in Hopkinson's "Judgments in
the Admiralty of Pennsylvania," Philadelphia, 1789, and in the
"Miscellaneous Essays and Occasional Writings of Francis Hop-
kinson, Esq.," vol. 3, Philadelphia, 1792. See also Bee, Appendix
339-440; 1 Dall. 95; and 5 American Museum, 32, etc.

'So far as appears by these papers, no written reports in the
nature of opinions were made by the committees. The Court of
Appeals filed only eight opinions, all of which are reported in
2 Dall. 1-42, under the general title of "FEDERAL COURT-OF

APPEALs." These opinions were delivered in, (1) The Resolution,
p. 1; and (2) S. C., on rehearing, p. 19; date of lodgment not
known; final decree January 24, 1782: - (3) The Erstern, p. 33;
lodged January 11, 1781 ; final decree February 5, 1782: - (4) The
Gloucester, p. 36; date of lodgment not known; final decree Febru-
ary 5, 1782 : - (5) The Squirrel, p. 40, see No. 90 post in table:

-(6) The Speedwell, p. 40; lodged June 17, 1783; decided May

24, 1784 : - (7) Luke v. Hulbert, p. 41 ; no papers on file : - (8)
The Experiment v. The Chester, p. 41 ; referred by Congress by the
resolution of July 24, 1786, already spoken of; decided. May 1,
1787. They were properly placed in the volumes which contain
the commencement of the series of Reports of the Supreme Court
of the United States; for the court from which they proceeded was
in its day the highest court in the country, and the only appellate
tribunal with jurisdiction over the whole United States.

TABLE OF CASES DECIDED BY THE COTIMITTEE OF APPEALS

IN THE CONTIN-ENTAL CONGRESS, AND CASES DECIDED BY

THE COUIRT OF APPEALS NOT REPORTED BY DALLAS; ALL

ARRANGED, SO FAR AS POSSIBLE, IN THE ORDER IN WHICH

THEY WERE PRESENTED.

1. Boberts, Claimant and 2ppellant, v. The Thistle and lfcAroy.
Appeal from a decree in the Court of Admiralty for the port of
Philadelphia, condemning the vessel. September 9, 1776, referred
to a committee. September 19, 1776, reversed.
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2. The Elizabeth and Cargo, Wentworth Appellant. Appeal from
a decree in the Court Maritime of New Hampshire, discharging the
vessel and cargo. September 12, 1776, libellant's appeal presented
to Congress. September 30, 1776, the owners of the goods peti-
tioned Congress to hear the appeal, whereupon it was referred to a
committee. October 5, 1776, the petition of one Sheaf respecting
it was referred to the same committee, styled Commissioners.
October 14, 1776, the committee reported, and on their report the
decree was reversed by Congress.

8. The Peggy and Cargo. Appeal from the Maritime Court in
the Middle District of Massachusetts Bay. October 17, 1776, read
and referred to a special committee. Transferred to the Committee
on Appeals and then to the Court of Appeals, and dismissed by the
latter, May 24, 1784, 1 neither party apkearing." In the Journal
of Congress this vessel is called The Charming Peggy; but in the
papers on file it is called [7te Peggy.

4. Barry v. Sloop Betsey. Appeal from a decree in the Court of
Admiralty in the port of Philadelphia, in Pennsylvania, condemning
the vessel. November 7, 1776, referred to a special committee,
with power. November 26, 1776, decree below affirmed by the
committee.

5. Joyne v. The Sloop V'ulcan. Appeal from a decree in the

Court of Admiralty for Virginia. November 27, 1776, referred to
a special committee. January 24, 1777, decree below reversed by
the committee. In the printed Journal (ed. 1823) Joyne is given
as Jones.

6. Hopkins v. Derby and The Kingston Packet. Appeal from a
judgment in the Court of Justice for the trial of Prize Causes for
Rhode Island and Providence Pla'tations. December 31, 1776,
referred to the Committee on Appeals. September 8, 1777, reversed
by the Committee on Appeals.

7. Craig v. Brig lichmond. Appeal from a decree in the Court
of Admiralty in the port of Philadelphia in Pennsylvania, condemn-
ing the vessel. January 4, 1777, referred to a special committee.
January 17, 1777, affirmed by the committee.

8. Pierce v. Brig Phoenix and Cargo. Appeal from a decree in
the 'Maritime Court for Rhode Island and Providence Plantations,
condemning the vessel and cargo. January 12, 1777, referred to
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a special committee. January 15, 1777, affirmed by the committee.
January 31, 1777, in Congress, the affirmance set aside 1 because
it bad been heard and determined by a different committee from
that appointed to hear it," and it was "referred to the Standing
Committee on Appeals." June 7, 1777, the petition of Green and
others for a new hearing referred to the Committee oh Appeals.
September 3, 1777, decree below reversed by the committee.

9. The Countess of Eglington, Jones Claimant, v. Babcock. Ap-
peal from a judgment in the Superior Court of Judicature, Court of
Assize and General Jail Delivery in Plymouth County, Massachu-
setts. The proceedings were begun on the 14th January, 1777, and
the judgment was reversed September 14, 1783.

10. Newman v. The Sherburne and Cargo. Appeal from a ver-
dict and judgment of condemnation in the Court of Admiralty in the
port of Philadelphia, in Pennsylvania. January 30, 1777, referred
to the standing committee for hearing and determination. 'April
12, 1777, the committee reported that they were divided in opinion,
whereupon it was referred to a special committee. May 10, 1777,
decree below affirmed. In May, 1777, the Marine Committee, to
whom it appears to have been then referred, reported that the case
had already received a judicial determination by the Committee on
Appeals, and that it was improper for Congress to come to any
resolution relative thereto.

11. .Mary Alsop and others v. Buttenburgh. Appeal from a judg-
ment in the Court of Justice for the trial of prize causes for Rhode
Island and Providenc Plantations. March 6, 1777, lodged with
the Secretary; and April 24, 1777, referred to the Committee on
Appeals. May 20, 1777, reversed by the committee.

12. White v. The Sloop Polly and Cargo. Appeal from a judg-
ment in the Court of Admiralty for Georgia condemning the vessel.
March, 12, 1777, referred to the Committee on Appeals. August
6, 1777, J. Green and Peter Knight asked leave to file a further
appeal, and the application was referred to the Committee on
Appeals, who, on the 15th of August reported that the appeal had
been taken too late. Congress then voted to authorize the com-
mittee to receive it, and, on the 18th of August, 1777, the decree
below was affirmed by the committee.

13. Thd Leghorn, Polk Claimant,.v. Baldwin. Appeal from a
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judgment in the Court of Admiralty for the Port of Philadelphia, in
Pennsylvania. April 1, 1777, referred 'to the Committee on
Appeals. May 24, 1777, affiimed by the committee.

14. The Industry, Coffin Master. Appeal from a judgment in a
Maritime Court for the Southern District of Massachusetts Bay held
at Plymouth, in Massachusetts, condemning the vessel. April 16,
1777, referred to the Committee on Appeals. September 8, 1777,
decree below affirmed by the committee.

15. The .Montgomery v. The Minerva. Appeal from a judgment
in the Court of Admiralty of Maryland. April 24i 1777, referred to
the Committee on Appeals. June, 2, 1777, decree below affirmed
by the committee. June 24, 1777, a petition of Daniel Bucklin,
commander of The Montgomery, referred to the same committee.

16. James Coor et al. v. The Hanover. Appeal from a decree of
a Court of Admiralty for North Carolina, held at Newbern. May 1,
1777, referred to the Committee on Appeals. August 7, 1778,
reversed by the committee.

17. Palmer v. Hussey. This appeal seems to have been from the
same judgment. It was dismissed May 22, 1777.

18. The Two Brothers, Joseph Stanton and Samuel Champlin
Claimants. Appeal from a judgment in the Court of Justice for
the trial of Prize Causes for Rhode Island and Providence Planta-
tions, ordering a sale of the vessel for the benefit of the claimants.
May 13, 1777, referred to the Committee on Appeals. August 30,
1779, decree below reversed by the committee, and sale ordered for
the benefit of Stanton and others. This judgment was set aside,
and., on a rehearing in the Court of Appeals, the decree below was
affirmed May 28, 1783.

19. The Greenwich. Appeal from a decree in the Court of
Admiralty for Rhode Island and Providence Plantations. June 7,
1777, referred to the Committee on Appeals, and on their report
denied.

20. Fowkes v. The Roseanna, Hussey Claimant. Appeal from a
decree in the Court of Admiralty for North Carolina. Date of ref-
erence to the Committee on Appeals not known. June 9, 1777,
affirmed. Reopened, and on the 25th October, 1777, ueversed by
the Committee.
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21. White v. The Ship Anna Maria, Daniel Bucklin Claimant and
Appellant. Appeal from a decree in the Maritime Court for the
Middle District of the State of Massachusetts Bay, held at Salem in
Massachusetts. June 24, 1777, referred to the Committee on
Appeals. August 18, 1780, decree below affirmed by the Court of
Appeals.

22. Te Private Sloop of War Retaliation. Court below not
known. August 2, 1777, memorial of Isaac Jones, on behalf of
himself and other owners, referred to Committee on Appeals.
Nothing further known.

23. The Polly- Caldwell v. Newman. Appeal from a judgment

in the Court of Admiralty for the port of Philadelphia, in Pennsyl-
vania. September 8, 1777, referred to the Committee on Appeals.
September 12, 1778, reversed by the committee.

24. Weyman v. Arthur. Appeal from a decree in the Court of
Admiralty for South Carolina. September 12, 1777, referred to the
Committee on Appeals. No further record.

25. _Norris v. Schooner Polly and Nancy. Appeal from a decree
in the Court of Admiralty for South Carolina. April 20, 1"778,
referred to the Committee on Appeals. August 14, 1778, affirmed
by the committee.

26. The Peggy. Court not known. August 14, 1778, petition of
John Hart respecting it referred to the Committee on Appeals.

27. The Hinchinbroke. Appeal from a decree in a Court of Admi-
ralty in Georgia, condemning the vessel. August 20, 1778, referred
to the Committee on Appeals. Nothing further known.

28. Schooner Hope and Cargo, Lopez Claimant, v. Brooks and
Griffith. Appeal from a decree in the County Court for the County
of Hartford, in Connecticut. September 7, 1778, referred to the
Committee on Appeals. April 10, 1779, decree below reversed by
the committee. Motion for a new trial denied February 19, 1780.

29. Shaler v. Tie Speedwell. Appeal from a decree in the Court
of Admiralty for New Jersey. September 21, 1778, referred to the
Committee on Appeals. November 10, 1778, reversed by the com-
mittee.

30. Doane et als., Appellants, v. Treadwell and Penhallow, Libel-
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lants, and The Brig Susannah. Appeal from a decree in the Court
of Admiralty for New Hampshire. October 9, 1778, referred to
the Committee on Appeals. September, 1783, the Court of Appeals
reversed the decree as to the appellants. For further proceedings
in this case see Penhallow v. Doane, 3 Dall. 54. See also Doane v.
Penhallow, 1 Dall. 218.

31. Godwin v. Schooner Fortune. Appeal from a decree in the
Court of Admiralty for Delaware. October 12, 1778, lodged with
the Committee on Appeals. September 6, 1779, decided by the
committee, but in what way does not appear.

32. Mfurphy v. The Sloop Hawke. Appeal from a decree in the
Court of Admiralty for Delaware. October 13, 1778, lodged with
the Committee on Appeals. September 8, 1779, affirmed by the
committee.

33. Taylor v. The Sloop Polly. Appeal from a judgment in the
Court of Admiralty for the port of Philadelphia in Pennsylvania.
October 20, 1778, referred to the Committee on Appeals. Novem-
ber 22, 1779,'affirmed by the committee.

34. Jencks v. Sloop Fancy. Appeal from a judgment in the
Maritime Court for Rhode Island and Providence Plantations.
October 20, 1778, referred to the Committee on Appeals. Decem-
ber 3, 1778, reversed by the committee. In the printed Journal of
Congress this vessel is called The Fanny.

35. Stevens v. Schooner John and Sally. Appeal from a decree
in the Court of Admiralty for New Jersey. October 23, 1778,
referred to the Committee on Appeals. larch 11, 1779, affirmed
by the committee. The plaintiff's name is Stephen in the printed
journal.

36. Taylor v. Sloop Lark. Appeal from a decree in the Court
of Admiralty for New Jersey. October 26, 1778, referred to Com-
mittee on Appeals. January 28, 1780, affirmed by the committee.

37. Tredwell v. Schooner Hfawk. Appeal from a judgment in
the Maritime Court for Rhode Island and Providence Plantations.
October 26, 1778, referred to the Committee on Appeals. Affirmed
M-1arch 29, 1779.

38. .ngersol v. Schooner Lovely Nancy. Appeal from a decree in
the Court of Admiralty for New Jersey. October 26, 1778, referred
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to the Committee on Appeals. August 22, 1780, affirmed by the
Court of Appeals.

39. Houston v. The Sloop Active. Appeal from a judgment in
the Court of Admiralty for the port of Philadelphia in Pennsylvania.
November 28, 1778, referred to the Committee on Appeals. Decem-
ber 15, 1778, reversed. The further proceedings in this case have
been already stated.- pp. xxix-xxxiv.

40. Griffin v. The Sloop George. Appeal from a decree in the
Court of Admiralty for New Jersey. December 7, 1778, referred
to the Committee on Appeals. December 23, 1780, reversed by
the Court of Appeals. See Jennings v. Carson, 4 Cranch, 2.

41. Pope v. Sloop Sally. Appeal from a decree in the Court of
Admiralty, for Delaware. January 1, 1779, lodged with the Com-
mittee on Appeals. Decided by the committee in 1779. No further
particulars.

42. Gibbs v. Sloop Conquerant, Pillas -Claimant. Appeal from
a decree in the Court of Admiralty for North Carolina. February
6, 1779, lodged with the Committee on Appeals. March 18, 1779,
affirmed by the committee.

43. Davis v. Schooner Polly, Gibbons Claimant. Appeal from a
decree in the Court of Admiralty for North Carolina. February 6,
1779, lodged with the Committee on Appeals. March 23, 1779,
reversed by the committee.

44. Gurney v. Schooner Good .Intent, Tam Poy Claimant. Ap-
peal from a judgment in the Court of Admiralty for the port of
Philadelphia in Pennsylvania. February 8, 1779, lodged with the
committee and affirmed by them November 13, 1779.

45. Johnson, Claimant, v. The Fame. Appeal from a decree in
the Maritime Court for New Jersey. February 16, 1779, lodged
with the Committee on Appeals. December 23, 1780, affirmed by
Court of Appeals.

46. Elderkin v. .dwards. Appeal from a judgment in the Court
of Admiralty in Connecticut. April 29, 1779, lodged with the
Committee on Appeals. January 5, 1780, reversed by the com-
mittee.

47. Babeock v. Ship NYancy. Appeal from a judgment in the
Maritime Court for the Southern District of Massachusetts Bay.
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May 12, 1779, lodged with the Committee on Appeals. August 9,
1779, affirmed by the committee.

48. Fossett v. Sloop Jane. Appeal from a decree in the Court
of Admiralty for Maryland. May 31, 1779, lodged with the Com-
mittee on Appeals. January 18, 1780, reversed by the committee.

49. Scudder v. Gray, Claimant. Appeal from a judgment in the
County Court of Fairfield County, Connecticut. May 31, 1779,
lodged with the Committee on Appeals. December 23, 1780,
reversed by the Court of Appeals.

50. Cooc, Appellant, v. Conklin, in the cases of The Eagle and
The Berm.udas. Appeals from judgments in the Maritime Court for
New London County, Connecticut. June 7, 1779, lodged with the
Committee on Appeals. December 13, 1780, reversed by the Court
of Appeals.

51. Price v. The Success. Appeal from a decree in the Admi-
ralty Court for New Jersey. July 2, 1779, lodged with the Commit-
tee on Appeals. July 20, 1779, dismissed on appellee's motion,
appellant not objecting.

52. Barrett v. Schooner Packet. Appeal from a decree in the
Court of Admiralty for Delaware. July 21, 1779, lodged with the
Committee on Appeals. February 28, 1780, settled by the parties.

53. Gleason v. 1The Mermaid. Appeal from a decree in the
Court of Admiralty for New Jersey. July 21, 1779, lodged with
the Committee on Appeals. In 1780 the decree was reversed by
the Court of Appeals.

54. Bradford v. The Viper. Appeal from a judgment in the
Maritime Court for the Middle District of Massachusetts Bay.
July 24, 1779, lodged with the Committee on Appeals. November
8, 1779, affirmed by the committee.

55. Ingersol v. Brig Recovery. Appeal from a decree in the
Court of Admiralty for New Jersey. August 17, 1779, dismissed
with costs, not having been lodged within the forty days.

56. Tucker v. The Le Vern and Cargo, De 'almais Claimant.
Appeal from a judgment in the Maritime Court for the Middle Dis-
trict of Massachusetts Bay. Referred to the Committee on Appeals. o
Date, of reference not known. The decree below was made Sep-
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tember 17, 1779. In 1780 the decree below was reversed by the
Court of Appeals. Date of reversal not known.

57. Cabot v. _7uestra Seiora de Merced. Appeal from a judg-
ment in the Maritime Court for the Middle District of Massachu-
setts Bay. October 9, 1779, lodged with the Committee on Appeals.
November 6, 1779, reversed by the committee.

58. Cleaveland v. The Ship Valenciano. Appeal from a judg-
ment in the Superior Court of Judicature, Court of Assize, and
General Jail Delivery at Boston in the Middle District of the State
of Massachusetts Bay. October 9, 1779, lodged with the Commit-
tee on Appeals. November 1, 1779, reversed by the committee.

59. Board of War for Massachusetts v. Ship Victoria. Appeal
from a judgment in the Maritime Court for the Middle District of
Massachusetts Bay. October 9, 1779, lodged with, the Committee
on Appeals. November 6, 1779, affirmed by the committee.

60. Tracy v. Santos y Martyros. Appeal from a judgment on a
verdict in the Superior Court of Judicature, Court of Assize, and
General Jail Delivery at Boston, in the Middle District of Massa-
chusetts Bay. October 9, 1779, lodged with the Committee on
Appeals. November 6, 1779, affirmed by the committee.

61. Decatur v. Schooner Barbary. Appeal from a decree in the
Court of Admiralty for the State of New Jersey. November 12,
1779, lodged with the Committee on Appeals. Decided in 1779 by
the committee. Date and character of decision not given.

62. Harridan v. Sloop of War Hope. Appeal from a judgment
in the Court of Admiralty, for the port of Philadelphia, in Pennsyl-
vania. 3 Hopkinson's Works, 14; Bee, 3856, where it is reported
that "the verdict [in the court below] was contrary to the opinion
of the judge." November 30, 1779, lodged with the Committee on
Appeals. Settled by the parties.

63. Uourter v. Brigantine Pitt. Appeal from a decree in the
Court of Admiralty for the State of Maryland. December 30,
1779, lodged with the Committee on Appeals. January 30, 1780,
reversed by the committee.

64. Gardner v. The Brig Sea-Horse and Cargo, John Lynch
Claimant. Appeal from a decree in the Court of Admiralty for
New Jersey. March 14, 1780, claimant's letter lodged with the
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Committee on Appeals. Decided in 1780. Date and judgment
not given.

65. Bragg v. Sloop Dove. Appeal from a decree in the Court of
Admiralty for North Carolina. May 9, 1780, lodged with the Court
of Appeals. December 23, 1780, reversed by the court.

66. Nicholson v. The Sandwich Packet. Appeal from a judg-.
ment in the Maritime Court for the Middle District of Massachu-
setts Bay. June 2, 1780, lodged in the office of the Register of the
Court of Appeals. August 14, 1780, affirmed.

67. Rathburn v. The Ship Mary. Appeal from a judgment of
the Maritime Court for the Southern District of Massachusetts Bay.
Date of lodgment in the office of the Register of the Court of Ap-
peals not given. June %3, 1780, affirmed.

68. J"encks - .. The Sloop Industry. Appeal from a judgment of
the Maritime Court for the trial of prize causes in the State of
Rhode Island and Providence Plantations. September 14, 1780,
lodged in the Register's office of the Court of Appeals. November
24, 1780, reversed.

69. Deshon v. Brig Kitty. Appeal from a decree of the Court
of Admiralty at Beaufort, for North Carolina. October 28, 1780,
lodged in the Court of Appeals. April 5, 1781, (probably) affirmed.

70. Mc~lure v. Schooner John. Same v. Schooner ffepzabeth.
Appeals from decrees in the Court of Admiralty for North Caro-
lina. October 28, 1780, lodged in the Court of Appeals. April 5,
1781, affirmed.

71. Old v. Sloop Betsy, Bradley Claimant. Appeal from a judg-
ment in the County Court of the county of New Haven, Connec-
ticut. November 20, 1780, lodged in the Register's office of the
Court of Appeals. September 21, 1783, reversed.

72. Young v. Sloop Two Friends. Appeal from a judgment in
the Admiralty Court, for the port of Philadelphia, in Pennsylvania.
3 Hopkinson's Works, 50-54. December 14, 1780, lodged in the
office of the Register of the Court of Appeals. December 23, 1780,
affirmed.

73. Smith v. Sloop Mary and Cargo. Appeal from a decree in
the Court of Admiralty for North Carolina. July 31, 1781, lodged
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in the Register's office of the Court of Appeals. May°6, 1784,
dismissed.

74. Ellis v. The Sloop Hannah. Appeal from a decree in the
Admiralty Court for New Jersey. June, 1781, lodged in the Regis-
ter's office of the Court of Appeals. August 4, 1781, reversed.

75. Babcock v. Brigantine Brunette. Appeal from a judgment
in the Maritime Court for the Middle District of Massachusetts Bay.
February 6, 1781, lodged in the Register's office of the Court of
Appeals. August 4, 1781, reversed.

76. Robinson, v. Schooner Four Sisters and Rogers, Appellee.
Appeal from a judgment in the Court of Admiralty for the county
of New Haven, Connecticut. September 24, 1781, lodged in the
office of the Register of the Court of Appeals. September 21, 1783,
affirmed.

"77. Earle, Appellee, v. Schooner Betsey, and Ridgway Appellant.
Appeal from a decree in the Court of Admiralty for Delaware.
October 4, 1781, lodged in the Register's office of the Court of
Appeals. June 14, 1783, reversed.

78. Barry v. Brig Mars. Appeal from a judgment in the Mari-
time Court for the Middle District of the Commonwealth of Massa-
chusetts. October 12, 1781, lodged in the office of the Register of
the Court of Appeals. Decided iu 1781. Date and decree not
given.

79. Wells v. Judson, etc. Appeal from a judgment in the County
Court for Hartford County, Connecticut. January 21, 1782, lodged
in the Register's Office of the Court of Appeals. September 21,
1783, reversed.

80. Haven, Claimant, v. The Trumbull, etc. Appeal from a
judgment in the Maritime Court for the county of New London,
Connecticut. January 21, 1782, lodged in the Register's office of
the Court of Appeals. Decided 1782. Date and decree wanting.

81. Johnson, Appellee, v. Sundry British Goods, Gardiner et al;
Claimants and Appellants. Appeal from a judgment in the County
Court for Hartford County, Connecticut. January 21, 1782, lodged
in the Register's office of the Court of Appeals. September 21,
1783, reversed.
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82. Hart v. Foster et als. Appeal from a judgment in the Mari-
time Court for New London County, Connecticut. March 13, 1782,
lodged in the Register's office of the Court of Appeals. September
21, 1783, reversed.

83. Lockwood v. Bradley, Claimant. Appeal from a judgment
in the Maritime Court for Fairfield County, Connecticut. April 4,
1782, lodged in the Register's office of the Court of Appeals. Dis-
missed in 1782, neither party appealing.

84. Spencer, Appellant, v. Sloop Sally, and Peters Appellee.
Appeal from a judgment in the Maritime Court for New London
County, Connecticut. May 16, 1782, lodged in the office of the
Register of the Court of Appeals. June 12, 1783, reversed.

85. Coakley v. Brigantine Hope and John .Martin. Appeal from

a decree in the Admiralty Court for Maryland. June 10, 1782,
lodged in the Register's office of the Court of Appeals. May 6,
1784, reversed.

86. Preble v. Sloop Lark. Appeal from a judgment in the
Supreme Judicial Court of the Commonwealth of Massachusetts.
June 14, 1782, lodged in the Register's office of the Court of Ap-
peals. Ordered to be struck off the docket. Date of order not
known.

87. Allen v. The Good Fortune. Howell and Others v. The Same.
Appeals from a decree of the Court of Admiralty for North Caro-
lina. August 26, 1782, lodged in the Register's office of the Court
of Appeals. June 14, 1783, decree affirmed in Allen's Appeal.
May 17, 1787, Howell's appeal dismissed.

88. Randall v. Schooner Neustra Seiora, etc., and Cargo, D'O.
Claimant. Appeal from a judgment in the Maritime Court for the
Middle District of the Commonwealth of Massachusetts. Septem-
ber 14, 1782, lodged in the Register's office of the Court of Appeals.
May 29, 1783, affirmed in part and reversed in part.

89. Smith v. Sundry British Goods. Appeal from a judgment
in the Maritime Court for Fairfield County, Connecticut. Septem-
ber 14, 1782, lodged in the Register's office of the Court of Appeals.
May 20, 1787, dismissed, neither party appearing.

90. Stoddard v. Read, Appellee, and the Squirrel. Appeal from
a judgment in the Court of Admiralty for Rhode Island. Novem-
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ber 15, 1782, lodged in the Register's office of the Court of Appeals.
For interlocutory proceedings in this case see 2 fall. 40. October
1, 1783, decree below affirmed.

91. ackson v. The Dolphin, Forman Claimant. Appeal from
a decree of the Court of Admiralty for New Jersey. March 16,
1783, lodged in the Register's office of the Court of Appeals. May
21, 1784, affirmed.

92. Jackson v. The Diamond, Forman Claimant. Appeal from
a decree of the Court of Admiralty for New Jersey. March 16,
1783, lodged in the Register's office of the Court of Appeals. May
31, 1784, affirmed.

93. Mianly v. Ship Bailey, and Russell Appellee. Appeal from
a judgment of the Maritime Court for the Middle District of the
Commonwealth of Massachusetts. Certified copy of the record
below, dated April 25, 1783, lodged in the Register's office of the
Court of Appeals, but the date of lodgment not known. May 13,
1783, affirmed.

94. Garrett, Claimant, v. Brig Nonsuch and Cathcart. Appeal
from a judgment in the Maritime Court for the Middle District of the
Commonwealth of Massachusetts. May 2, 1783, lodged in Regis-
ter's office of the Court of Appeals. May 13, 1783, affirmed.

95. Pre Debade, Appellant, v. The San Aitonio, Hayden et al.
Libellants. Appeal from a judgment in the Maritime Court for the
Middle District of the Commonwealth of Massachusetts. May 5,
1783, lodged in the office of the Register of the Court of Appeals.
May 28, 1783, reversed.

96. Derby v. Ship Mfinerva, Kohler -Appellant. Appeal from a
judgment of the Maritime Court for the Middle District of the Com-
monwealth of Massachusetts. May 5, 1783, lodged in the Regis-
ter's office of the Court of Appeals. May 27, 1783, decree below
affirmed, but with costs to appellant, which were fixed by agreement
of the parties.

97. Forcan, Appellant, v. The Brig Maria Theresa, and Manly
Appellee. Appeal from a judgment of the Court Maritime for the
State of New Hampshire. Date of lodgment unknown. June 12,
1783, reversed.
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98. Norton v. Perceval and The Schooner Sally. Appeal from a
judgment in the Supreme Judicial Court of the Commonwealth of
Massachusetts. June 28, 1783, lodged in the Register's office of
the Court of Appeals. Settled by the parties.

99. Sampson v. Schooner Fanny, and Barlow. Appeal from a
judgment in the Supreme Judicial Court of the Commonwealth of
Massachusetts. June 28, 1783, lodged in the Register's office of

the Court of Appeals. May 28, 1784, affirmed.

100. Smith v. Sloop Polly, and Wickham Appellee. Appeal from
a judgment in the Court of Admiralty for Rhode Island and Provi-
dence Plantations. August 9, 1783, lodged in the Register's office
of the Court of Appeals. May 26, 1784, reversed for want of juris-
diction. N.B. The date of this decree is May 26, 1782, an evident
error.

101. JMfcClure v. Sundry British Goods. Appeal from a judg-
ment in the Maritime Court for New London County, in Connecticut.
No date of lodgment. September 21, 1783, reversed.

102. Barrell v. Sloop Good Intent, Seymour Appellee. Appeal
from a decree of the Court of-Admiralty for Virginia. Date of
lodgment not known. September 30, 1783, reversed.

103. The Brigantine Hope. Appeal from a judgment of the
Maritime Court for New London County, Connecticut. This appeal
being dismissed because not filed in time, a petition was filed pray-
ing the court to take jurisdiction. Citations were ordered, and the

petition was dismissedgby the court, May 3, 1787.

104. Barlow v. The Sloop Fanny, Coffin Claimant. Appeal
from a judgment of the Supreme Judicial Court of the Common-
wealth of Massachusetts. February 19, 1784, lodged in the Reg-
ister's office of the Court of Appeals. May 6, 1784, settled by
the parties.

105. Harper, etc., v. Schooner Liberty. Court of Admiralty for
North Carolina. Petition for appeal forwarded to the Delegates
from Virginia, and presented by them to Congress, August 10,
1779, and referred on that day to the Committee on Appeals.
May 6, 1784, dismissed, neither party appearing.

106. Boitar v. Schooner Adventure, Young Claimant. Appeal
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from a decree in the Court of Admiralty for North Carolina. Date
of lodgment not known. May 21, 1784, reversed.

107. Hathaway, Claimant of the Sloop Polly, v. Ingersol. Appeal
from a judgment in the Supreme Judicial Court of the Commonwealth
of Massachusetts. Libel not on file. May 21, 1784, affirmed.

108. Elkins v. The Sloop Good Intent. Appeal from a judgment
in the Supreme Judicial Court of the Commonwealth of Massachu-
setts. Date of lodgment not known. May 23, 1784, affirmed.

109. 6uger- v. The 6Captor of the Brig Cumberland. Original
petition to the Court of Appeals, praying an appeal against a judg-
ment in a Court of Admiralty in Connecticut. May 3, 1787, dis-
missed, neither party appearing.
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II. COURTS FOR DETERMINING DISPUTES AND DIFFER-
ENCES BETWEEN TWO OR MORE STATES CON-

CERNING BOUNDARY, JURISDICTION, OR ANY OTHER

CA USE WHATEVER.

The provisions in the Articles of Confederation for the proceed-
ings in the selection of the court in these cases were as follows:
"1 Whenever the legislative or executive authority or lawful agent of
any State, in controversy with another, shall present a petition to
Congress, stating the matter in question and praying for a hearing,
notice thereof shall be given by order of Congress to the legislative
or executive authority of the other State in controversy, and a day
assigned for the appearance of the parties by their lawful agents,
who shall then be directed to appoint, by joint consent, commission-
ers or judges to constitute a court for healing and determining the
matter in question; but if they cannot agree, Congress shall name
three persons out of each of the United States, and from the list of
such persons each party shall alternately strike out one, the peti-
tioners beginning, until the number .shall be reduced to thirteen;
and from that number not less than seven nor more than nine names,
as Congress shall direct, shall, in the presence of Congress, be
drawn out by lot; and the persons whose names sh~dl be so drawn,
or any five of them, shall be commissioners or judges to hear anct
finally determine the controversy, so always as a major part of the
judges who shall hear the cause, shall agree in the determination."

The following are all the disputes between States which appear
to have been brought before Congress for adjustment, including
some in which no court was organized. Only one of them came to
trial. There is an abundance of literature, both permanent and
ephemeral, on the subject of these disputes; but we are concerned
only with the judicial aspect of the controversies, as shown in the
Journal of Congress.

NEW HAMPSHIRE V. VERMONT.

NEW YORK v. VERMONT.

MASSACHUSETTS V. VERMONT.

The controversy for the jurisdiction of the tract of land which
became the State of Vermont antedates the Revolution. In 1750
1' New York carried its claims to the Connecticut River; France,
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which had command of Lake Champlain, extended her pretensions to
the crest of the Green Mountains; while Wentworth, the only royal
governor in New England, began to convey the soil between the
Connecticut and Lake Champlain by grants under the seal of New
Hampshire." 2 Bancroft Hist. United States (Last Revision)
361. The latter became known as the New Hampshire grants.

In 1764 the king in council 11 dismembered New Hampshire, and
annexed to New York the country north of Massachusetts and west
of Connecticut River. This decision was declaratory of the boundary;
and it was therefore held by the royalists that the grants made
under the sanction of the royal governor of New Hampshire were
annulled." 3 Id. 87. The towns and villages, whose title was thus
drawn in question, were settled largely by New Englanders, under
the New Hampshire grants. 3 Id. 54.

Early in 1775 "the Court of Common Pleas was to be opened
by the royal judges in what was called the New York County of
Cumberland, at Westminster, in the New Hampshire grants, on the
eastern side of the Green Mountains. To prevent this assertion
of the jurisdiction of New York and of the authority of the king,
a body of young men from the neighboring farms on the thirteenth
of March took possession of the court-house.. The royal sheriff,
who, against the wish of the judges, had raised sixty men armed
with guns and bludgeons, demanded possession of the building;
and, after reading the riot act and refusing to concede terms, late in
the night ordered his party to fire. . . . The act closed the
supremacy of the king and of New York to the east of Lake Cham-
plain." 4 Id. 142.

The settlers adopted the name of Vermont, and, on the 15th
January, 1777, in a convention, declared their independence of New
York. In the following July a convention assembled at Windsor,
which, on the 8th of that month, completed a constitution which
was accepted by the legislature and declared to be a part of the
laws of the State. 2 Charters and Constitutions, 1857.

Upon this New York appealed to Congress, by a series of resolu-
tions moved by its delegates in that body on the 22d of May, 1779.
As a result of this, Congress, on the 24th September, 1779, " 're-
solved unanimously that it be, and hereby is, most earnestly recom-
mended to the States of New Hampshire, Massachusetts Bay, and
New York forthwith to pass laws expressly authorizing Congress to
hear and determine all differences between them relative to their
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respective boundaries, in the mode prescribed by the Articles of
Confederation, so that Congress may proceed thereon by the first
day of February next at the farthest; and further that the said
States of New Hampshire, Massachusetts Bay and New York do,
by express laws for the purpose, refer to the decision of Congress
all differences or disputes relative to jurisdiction which they may
respectively have with the people of the district aforesaid, so that
Congress may proceed thereon on the first day of February next."

On the 2d October, 1779, it was further recommended to those
States "to authorize Congress to proceed to hear and determine all
disputes subsisting between the grantees of the several States afore-
said with one another, or with either of the said States, respectino;
title to lands lying in the said district, to be heard and determined
by ' commissioners or judges' to be appointed in the mode pre:
scribed by the 9th article" of the Articles of Confederation.

New York enacted the requisite legislation on the 21st October,
1779, and New Hampshire in the following November. Massachu-
setts had no real interest in the question. The persons most in-
terested, the settlers on the disputed territory, "proceeded as a
separate government to make grants of lands and sales of estates,"
for which Congress censured them on the 2d of June, 1780. Their
evident purpose neither to submit to the jurisdiction of New York,
nor to that of New Hampshire undoubtedly prevented a judicial
settlement under the Articles of Confederation. No court was ever
organized for that purpose; but Congress itself proceeded with the
investigation. On the 17th and 20th of September, 1780, the
agents of New York laid their case before Congress, claiming that
from 1764 to 1777 the people of the territory were represented in
the legislature of that State, and submitted to its authority. On the
27th of the same month the agents for New Hampshire presented
its case, maintaining that the tract was within the limits of New
Hampshire, and that the people inhabiting it had no right ,to a sep-
arate and independent jurisdiction. The case lingered, unsettled,
until after the adoption of the Constitution. In fact it could not be
settled judicially, as the attitude of the settlers converted it from
a judicial into a political question.' In 1781 Massachusetts as-

1 "Those who had an opportunity of seeing the inside of the transactions
which attended the progress of the controversy between this State [New
York] and the district of Vermont can vouch the opposition we experi-
enced, as well from States not interested, as from those which were inter-
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sented to the recognition of the independence of Vermont. New
Hampshire followed in 1781, and New York in 1790. The contro-
versy was then closed by the passage of the act of February 18,
1791, 1 Stat. 191, admitting Vermont into the Union on the 4th
day of 'March next ensuing.

PENNSYLVANIA V. VIRGINIA.

In the printed Journals of Congress, under date of Monday,.
December 27, 1779, we find the following entry:
'1 Whereas, it appears to Congress, from the representation of the

delegates of the State of Pennsylvania, that disputes have arisen be-
tween the States of Pennsylvania and Virginia, relative to the ex-
tent of their boundaries, which may probably be productive of
serious evils to both States, and tend to lessen their exertions in
the common cause: therefore -

".Resolved, That it be recommended to the contending parties not
to grant any part of the disputed land, or to disturb the possession
of any persons living thereon, and to avoid every appearance of
force until the dispute can be amicably settled by both States, or
brought to a just decision by the intervention of Cofigress; that
possessions forcibly taken be restored to the original possessors,
and things placed in the situation in which th6y were at the com-
mencement of the present war, without prejudice to' the claims of'
either party."

There is no subsequent entry in the Journals of Congress relating
to this subject.

An agreement for settlement was made in Baltimore, August 31,.
1779. After some correspondence, the Rev. James Madison, the
Rev. Robert Andrews, Mr. John Page and Mr. Thomas Lewis were.
appointed Commissioners on the part of Virginia, and Mr. John
Ewing, Mr. David Rittenhouse, Mr. John Lukins and M r. Thomas

ested in the claim; and can attest the danger to which the peace of the
bonfederacy might have been exposed, had this State attempted to assert its
rights by force. . . . New Jersey and Rhode Island, upon all occasions,
discovered a warm zeal for the independence of Vermont; and Maryland,
until alarmed by the appearance of a connection between Canada and that
place, entered deeply into the same views." Federalist, Xo. VII., Alex-
ander Hamilton.
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Hutchins, Commissioners on the part of Pennsylvania. "1 The line

commonly called Mason and Dixon's line" was "1 extended due

west five degrees of longitude," " from the river Delaware for the

southern boundary of Pennsylvania" and "a meridian line drawn

from the western extremity thereof to the northern line of the

State" became the western boundary. On the 23d August, 1784,
the commission reported that the Ohio River was reached.

PENNSYLVANIA V. CONNECTICUT.

The Journal of Saturday, November 3, 1781, contains this entry:
"A petition from the Supreme Executive Council of the Common-

wealth of Pennsylvania was' read, stating a matter of dispute

between the said State and the State of Connecticut, respecting
sundry lands lying on the east branch of the river Susquehanna, and
praying a .hearing in the premises, agreeably to the 9th Article of

the Confederation."
On the 14th of November, 178i, Congress assigned the fourth

Monday in June then next for the appearance of the States by their
lawful agents, and ordered notice thereof in the following form:

"By the United States in Congress assembled, in the city of Phila-

delphia, on the 14th day of November, in the year of our Lord
1781, and in the 6th year of Independence.

"To the legislative authority of the State of Connectictit [Penn-
sylvania] ,

"It is hereby made known that pursuant to the 9th Article of the

Confederation, the Supreme Executive Council of the State of Penn-
sylvania have presented a petition to Congress, stating that a con-

troversy has long subsisted between the said State of Pennsylvania
and the State of Connecticut, respecting sundry lands lying within the

northern boundary of the said State of Pennsylvania, and praying

for a hearing in pursuance of the 9th Article of the Confederation ;

and that the 4th Monday in June next is assigned for the appear-
ance of the said States of Pennsylvania and Connecticut, by their

lawful agents, at the place in which Congress shall then sit, to pro-

ceed in the premises as by the said Confederation is directed."
M- onday, June 24, 1782, being the day assigned for the appear-

ance of the States by their agents, Messrs. William Bradford,
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Joseph Reed, James Wilson and Jonathan Dickinson Sargent
appeared for Pennsylvania, and their credentials were spread upon
the journal. Mr. Eliphalet Dyer appeared for Connecticut, and
presented credentials which were also spread upon the journal, from
which it appeared that Messrs. Eliphalet Dyer, William Samuel
Johnson and Jesse Root were the duly accredited agents of that
State.

On the 27th of June, Connecticut moved to postpone the proceed-
ings until after the termination of the present war;" which motion
was denied.

On the 16th of July, 1782, the agents of Pennsylvania presented
.new credentials, which were objected to by Connecticut. The
objection was overruled, and the agents of the two States were
directed to "appoint by joint consent, commissioners or judges, to
constitute a court for hearing and determining the matter in ques-
tion, agreeably to the 9th Article of the Confederation."

On Monday, the 12th of August, 1782, Congress was informed,
by a paper signed by the agents on both sides, and spread upon the
journal, that they had agreed upon the Hon. William Whipple of
New Hampshire, Major-General Nathaniel Greene of Rhode Island,
Hon. David Brearley and William Churchill Houston, Esq., of New
Jersey, Hon. Cyrus Griffin and Joseph Jones, Esq., of Virginia, and
Hon. John Rutledge of South Carolina, any five or more of whom
they had agreed should constitute the court, and have authority to
proceed and determine the matter and difference between the States.

On the 23d of August, 1782, they reported to Congress that
General Greene could not attend, and that Mr. Rutledge declined,
and that they had agreed upon Mr. Thomas Nelson of Virginia and
a. Welcome Arnold of Rhode Island in their places: whereupon

Congress directed commissions to issue to the judges according to
the amended list. It was further agreed between the parties that
the court should assemble at Trenton in New Jersey on the 12th
day of the next November.

On the 28th of August the form of commission was settled, and
it was spread upon the journal.

The court convened, and began its sessions at Trenton, November
12, 1782, with only Mr. Brearley and Mr. Houston present. They
adjourned from day to day, up to November 18, when, enough
members being present, the court was organized for work, with Mr.
Whipple, Mr. Arnold, Mr. Brearley, Mr. Houston and Mr. Griffin as
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its members. After some skirmishing the agents on each side, on
the 22d of November, put in a written statement, showing the claims
set up by their respective States.

Pennsylvania set up the patent of. Charles II, of March 4, 1681,
to William Penn, which included the disputed tract, "by which
letters patent," it was averred,1 "the jurisdiction and right of gov-
ernment within the limits aforesaid, and also the right of soil, were
conveyed, and under which Pennsylvania hath been held, settled
and possessed." It was lso charged that " sundry persons, pre-
tending to claim, under the late colony, now State of Connecticut,
before the Revolution, have violently settled themselves within the
limits aforesaid, and the colony of Connecticut, by an act of their
legislature, made and passed a short time before the Revolution,
have encouraged the said violent settlement, and intrusion, and
asserted their claim as a colony to a large part of the lands Within
the limits aforesaid, as well in point of jurisdiction as territory;
and that since the Revolution the said intrusions are continued and
daily increased by the said persons pretending to claim under the
State of Connecticut."

On the part of Connecticut there was set up: (1) the discovery
by Sebastian Cabot, in 1497, from 25' N. to 670 301 N. ; the desig-
nation of a part of the discovery, extending from 40° N. to 48' N.
as New England, by James I, by letters patent in 1620, and the
incorporation of the Council at Plymouth for governing it; (2)
the grant by the Council of Plymouth to Sir Henry Roswell, etc.,
of the country between the Mer-imack and three miles south of the
southerly end of Massachusetts Bay from the Atlantic. to the West-
ern Sea, in 1628; (3) the grant by the Council of Plymouth,.in
1631, to Lord Say and Seal, of that part of New England which
extends from. Narragansett River forty leagues upon a straight line
near the sea shore, towards the southwest, west, and by south or
west, as the coast lieth, towards Virginia, and all the lands north
and south in latitude and longitude of the breadth aforesaid, through-
out the main lands from the Western Ocean to the South Sea -on

which grant the Connecticut people settled and established a gov-
ernment, extending their possessions to the Dutch possessions near
the Hudson River, and, as early as 1650, to the west side of the
Delaware River; (4) that in 1635 the Plymouth Company surren-
dered its charter, and the Crown granted, in 1662, new letters to
John Winthrop and others, of the same tract granted to Lord Say
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and Seal, the grantees to form the company and society of the
colony of Connecticut, and that thereby the colony became vested
with all that land, including the lands in controversy. After setting
forth the settlement of New York, and its acquisiti6n by the British
Crown, and the letters patent to the Duke of York, and the adjust-
ment of the boundary line between Connecticut and New York, the
paper averred that the lands in controversy to the west of New York
remained in the colony of Connecticut, and that the grant by Charles
II to Penn was taken by him, with a knowledge that the northern
limits of his grant interfered with and spread over the lands pre-
viously granted to Connecticut. It also set forth that Connecticut
had made grants of land within this tract upon the Susquehanna and
Delaware rivers to settlers from Connecticut who had acquired the
Indian title, and that the legislature had approved of it, and had
exercised jurisdiction over them.

The hearing upon the issues thus made up lasted from day to day
until the 30th December, 1782, when the court rendered the follow-
ing judgment:
' We are unanimously of opinion that the State of Connecticut

has no right to the lands in controversy.
"We are also unanimously of opinion that the jurisdiction and

preemption of all the territory lying within the charter boundary of
Pennsylvania, and now claimed by the State of Connecticut, do of
right belong to the State of Pennsylvania."

This judgment settled the question of jurisdiction and preemption,
but the right of soil was still disputed by settlers who were not
parties to the proceeding, and who for many years maintained a
fierce struggle for their possessions, acquired under Connecticut,
almost amounting to a civil war.'

1 "And even after the feud had been superficially appeased by the adju-
dicatio4 of the court at Trenton, which decided in favor of Pennsylvania,
it broke out afresh at a later day in the shape of an armed crusade pro-
claimed by the Susquehanna Company, which claimed to hold the Wyoming
Valley under authority from Connecticut, and which at a later stage of its
operations, proceeded to recruit armed emigrants for the forcible occupation
of the disputed territory. In Pennsylvania the insurgent leader of the Sus-
quehanna Land Company, John Franklin, had been arrested, and in the
latter part of the year 1787 had been deported to Philadelphia, that he might
there be put on trial for high treason against the State. In retaliation for
this arrest, Timothy Pickering, the Quartermaster General of the Revolution-
ary Army, and afterward Secretary of State of the United States, was kid-
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On the 23d of January, 1784, some of these settlers complained
to Congress that they were disturbed in their private right of soil
derived from Connecticut by others claiming under the State of
Pennsylvania, and prayed that a court might be instituted under
the 9th Article of the Confederation, for determining the said right.
Congress thereupon resolved that such a court should be instituted
"for determining the private right of soil within the said territory,
so far as the same is by the said article submitted to the determina-
tion of such a court," and assigned the fourth Monday of the next
June for the appearance of the parties by their agents. On the
3d of June, Congress adjourned, to meet at Trenton on the 30th of
October; so that, when the day for appearance came, there was
no Congress. Nothing further was heard of this case; possibly
because all parties came to understand that the whole question had
been tried and adjudicated.

Finally, in 1799, the legislature of Pennsylvania passed an act
of compromise and conciliation, by which compensation was pro-
vided for Pennsylvania claimants, and if it appeared that a Connec-
ticut claimant was an actual settler on the land prior to the Trenton
decree, in accordance with regulations prevailing among the settlers,
he received a patent from the land office by paying two dollars per
acre for land of first class, one dollar and twenty cents for land of
second class; fifty cents for land of third class, and eight and one-
third cents for land of fourth class. Commissioners were appointed
to meet at Wyoming to carry out the law, and peace was thus finally
restored. Pearce's Annals of Luzerne County, pp. 58-98.

NEW JERSEY V. VIRGINIA.

On the 14th September, 1779, George Morgan, agent for the
proprietors of a tract of land called Indiana, between the Little
Kennawa, the Monongahela and the southern boundary of Pennsyl-
vania, presented a memorial to Congress on their behalf showing
that the proprietors had acquired this land from the Six Nations
and other Indians for a consideration of £85,916 10s. 8d. ; that

napped, carried into captivity, and held as a hostage." President James
C. Welling, of the Columbian University, before the New York Historical
Society, Mlay 1, 1888. See Pickering's own account in 2 Upton's Life of
Pickering, pp. 381-390.
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after the acquisition it had been separated from the jurisdiction of
Virginia by the king in council; and that Virginia had resumed
jurisdiction over it and was about to order sales to be made. The
memorial prayed that the sales might be stayed until the State and
the memorialists could be heard before Congress.

This memorial was referred to a committee. During the deliber-
ations of the committee Virginia, on the 2d January, 1781, ceded to
the United States its claims to the territory northwest of the Ohio.
New York had already made a similar cession. On the 16th Octo-
tober, 1781, the delegates from Virgiuia brought the matter before
Congress, claiming that if the alleged purchase was within the limits
of Virginia as settled by the cession, (which it apparently was,) it
was a question to be dealt with by the State; and if it was beyond it,
then Congress ought not to receive any claim adverse to the cession.
They proposed that before going farther the question should be taken
"whether it was the intention of Congress to authorize the com-
mittee to receive claims and hear evidence in behalf of said com-
panies, adverse to the claims or cessions of Virginia, New York or
Connecticut." An effort was made to amend this so that it should
reld: " It was not the intention," etc. ; but the amendment was
lost.

To this committee had been referred the cessions of New York,
Virginia and Connecticut, as well as the petitions of the companies.
On the 1st May, 1782, they reported recommending that the cession
made by New York be accepted; that the cession made by Virginia
be not accepted because it was inconsistent with rights vested in the

United States, and because Congress could not guarantee to that
State the tract claimed by it in its act of cession; and that the
petition of the companies be dismissed.

On the 11th September, 1783, Congress, after discussion, voted
to accept the cession without the condition proposed by Virginia
that the United States should guarantee to that State all the terri-
tory between the Atlantic Ocean, the southeast side of the river
Ohio, and the Maryland, Pennsylvania and North Carolina boun-
daries.

Finally, on the 1st March, 1784, the deed of cession was pre-
sented to Congress, and accepted by that body, and spread upon
the journal: but before that was done the following petition was
presented and read:
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"To the United States of America, in Congress assembled.
"The petition of Colonel George Morgan, agent for the State of

New Jersey respectfully sheweth; that a controversy now subsists
between the said State and the Commonwealth of Virginia respect-
ing a tract of land called Indiana, lying on the. river Ohio, and being
within the United States: That your petitioner and others, owners
of the said tract of land, labor under grievances from the said Com-
monwealth of Virginia, whose legislature has set up pretensions
tlereto: That in consequence of instructions from the legislature of
New Jersey to their delegates in Congress, anno 1781, and the
petitions of Indiana proprietors, anno 1779, 1780 and 1781, a hear-
ing was obtained before a very respectable committee of' Congress,
who, after a full and patient examination of the matter, did unani-
mously report . . that the purchase of the Indiana Company
was made bona fide for a valuable donsideration, according to the
then usage and custom of purchasing lands from the Indians, with the
knowledge, consent and approbation of the Crown of Great Britain
and the then governments of New York and Virginia: That notwith-
standing this report, the State of Virginia still continues to claim
the lands in question, to the great injury of your petitioner Aind
others: That your petitioner, on behalf of himself and the other
proprietors of the said tract of land, applied to the said State of
New Jersey, of which some of them are citizens, for its protection:
That the legislature of the said State thereupon nominated and
appointed your petitioner the lawful agent of the said State, for the
express purpose of preparing and presenting to Congress a memo-
rial or petition on the part and behalf of the said State, representing
the matter of the complaint aforesaid, to pray for a hearing, and to
prosecute the said hearing to issue, in the mode pointed out by the
Articles of Confederation: That the said legislature ordered that a
commission should be issued by the executive authority of the said
State, to your petitioner, for the purposes aforesaid: That a com-
-nission was accordingly issued to your petitioner by the executive
authority of the said State, a copy whereof accompanies this peti-
tion. . . . Wherefore your petitioner, as lawful agent of the
said State of New Jersey, prays for a hearing in the premises,
agreeably to the 9th Article of Confederation and Perpetual Union
between the United States of America."

A motion was made to commit this petition and it was lost. This
was followed by a motion to consider and prepare an answer to it.
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This motion, also, was lost; and Congress proceeded at once to accept
the deed of cession from Virginia. No court was ever convened, and
no other entry on the subject is found in the Journal of Congress.

IASSA HUSETTS V. NEW YORK.

On Thursday, June 3, 1784, Congress received the report of a
committee to whom had been "referred a petition from the legisla-
ture of the Commonwealth of Massachusetts, praying that a Federal
Court may be appointed by Congress to decide a dispute between
the said Commonwealth and the State of New York;" and resolved
" that the first Monday in December next be assigned for the
appearance of the said States of Massachusetts and New York by
their lawful agents, at the place in which Congress shall then be
sitting." The form of the notice was settled by another resolution.
It contained a copy of the petition of the State of Massachusetts,
from which it appeared that the subject of the controversy was a
claim of Massachusetts to jurisdiction over a tract of land between
420 2' N. and 440 15' N., extending westwardly to the Southern
Ocean, which was denied in part by New York.

On Wednesday, the 8th December, 1784, both parties appeared
by their agents, and presented their credentials, which were spread
at length upon the journal. Congress directed each to examine the
credentials of the other, and report upon the following Friday
whether they were objected to. No objection being made on either
side, the agents, on the. 10th December, 1784, were "directed to
appoint, by joint consent, commissioners or judges to constitute a
court for hearing and determining the matter in question, agreeably
to the 9th of the Articles of Confederation and perpetual union."

On the 9th June, 1785, Messrs. John Jay, Robert R. Livingston
and Walter Livingston, agents for New York, and Messrs. John
Lowell, James Sullivan, Theophilus Parsons, Rufus King and S.
Holton, agents for lassachusetts, in a paper signed by all, informed
Congress that they had agreed upon Thomas Johnson, George
Wythe, George Read, James Monroe, Isaac Smith, William Patter-
son, Samuel Johnson, William Fleming and John Sitgreaves, Esqrs.,
as judges, and requested that commissions might issue to them, and
that they be notified to meet at Williamsburg, in Virginia, on the
third Tuesday of November then next, to hear and determine the
controversy.
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Omitting some intermediate entries, it is sufficient to note that on
Monday, the 8th October, 1787, Congress resolved as follows:

"Whereas it appears by the Journals of Congress that a Federal
Court has been instituted, pursuant to the Articles of Confederation
and perpetual union, to hear and determine a controversy respecting
territory between the States of Massachusetts and New York; and
whereas it appears by the representations of the delegates of the
said States in Congress that the said controversy has ceased, and
the same has been settled and determined by an agreement entered
into on the 16th day of December last, by the agents of the said
States, and any further proceedings in or relative to the aforesaid
court having become unnecessary:

"1Resolved, That all further proceedings in and relative to the
said Federal Court, as also the commissions of the judges thereof,
cease and determine."

The agreement between the two States was then spread at length
upon the Journal of Congress.

SOUTH CAROLINA V. GEORGIA.

June 1, 1785, Congress resolved "that the second M1onday in May
next be assigned for the appearance of the States of South Caro-
lina and Georgia by their lawful agents; and that notice thereof,
and of the petition of the legislature of the State of South Carolina,
be given by the Secretary of Congress to the legislative author-
ity of the State of Georgia." The prescribed form of the notice
contained a copy of the petition of the State of South Carolina,
in which the subject of the controversy (after detailing the nature
of the colonial claim of title on each side) was stated as follows:
"That South Carolina claims the lands* lying between the North
Carolina line and a line to be run due west from the mohth of Tugo-
loo River to the Mississippi, because, as the said State contends,
the river Savannah loses that name at the confluence of Tugoloo
and Keowee rivers, consequently that sp9t is the head of Savannah
River; the State of Georgia, on the other hand, contends, that the
source of Keowee River is to be considered as the head of Savannah
River. That the State of South Carolina also claims all the lands
lying between a line to be drawn from the head of the river St.
Mary, the head of Altamaha, the Mississippi and Florida, being,
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as the said State contends, within the limits of its charter, and not
annexed to Georgia by the said proclamation of 1763 [of the King
of Great Britain] ; the State of Georgia, on the other hand, con-
tends, that the tract of country last mentioned is a part of that
State."

The time for their appearance having been extended, the agents
of each State appeared before Congress on Monday, September 4,
1786, and produced their credentials, which were extended at length
on the journal. They were then directed "to appoint, by joint
consent, commissioners or judges to constitute a court for hearing
and determining the matter in question, agreeably to the 9th of the
Articles of Confederation and perpetual union."

On the llth of September the agents for South Carolina reported
that they could not agree upon the judges, and prayed Congress to
proceed on the following Wednesday "1 to strike a court agreeable
to the Articles of Confederation."

On the following Wednesday (the 13th) the agents of both
States attended. On motion of the delegates of Georgia, it was
"resolved that Congress proceed to strike a court in the manner
pointed out by the Confederation." Three persons werd then
named from each of the States, and from the list of persons so
named each party alternately struck out one until the number was
reduced to thirteen. Then, on motion of the delegates from South
Carolina, these names were put in a box, and the following nine
names were drawn out in the presence of Congress: Alexander
Contee Hanson, James Madison, Robert Goldsborough, James
Duane, Philemon Dickerson, John Dickinson, Thomas AcKean,
Egbert Benson and William Pynchon. On the next day, September
14, 1786, the delegates of Georgia moved that this court be held at
the city of New York on the first Monday in May then next. The
delegates from South Carolina proposed to amend by substituting
the third Monday of the next November. This amendment being
lost, the original motion was carried.

There is nothing in the published Journals of Congress to show
that this court ever sat. The difference was settled by a compact
between the two States, the first and second articles of which will
be found in 93 U. S. pp. 5, 6, in South Carolina v. Georgia.
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OMITTED CASES IN THE REPORTS OF THE
DECISIONS OF THE SUPREME COURT OF THE
UNITED STATES.

Our researches have discovered three hundred and fifty-one such
unreported cases. Three hundred and ten opinions were given in
these cases, the same opinion being sometimes appliea to several
cases. Many of these opinions were very short, often not more
than two or three lines. Some of them were given in announcing
the entry of judgment on the stipulation of the parties, or for
incompleteness in the record, or for noncompliance with the rules of
the court, with neither facts nor law involved. Some were occupied
entirely with a discussion of the facts on which the issue turned,
with no question of law involved. Some contained neither facts nor
law, but ordered judgment to be entered on the authority of some
other case or cases referred to; and some were decided partly on
the facts and partly oil authority. It would be presuming too much

upon the good nature of the profession to print such opinions at
length. Therefore, after printing the cases which do. not come
under either of these categories, (one hundred and thirty in all,
with one hundred and twelve opinions,) two hundred and twenty-
one cases will be grouped together in a tabulated statement, which
shows as to each whether it was decided on the facts, or on the
stipulation of the parties, or on the authority of another case; and
if so, of what case.

I.-OMITTED CASES NOW REPORTED 1iN FULL.

LIST OF CASES S0 REPORTED IN FULL.

Ambler v. Whipple .............. ccvi Carson v. Ober ................... clx
American Wood Paper Co. v. Chicago v. Bigelow ............. xcii
Heft........................ xcii Clark v. United States ........ lxxxv

Andrews v. Congar .......... clxxxiii Clarke v. United States ........ lxxxvi
Connecticut Gen. Life Ins. Co. v.

Bacon v. International Bank... ccxvi Burnstine .................... cliii
Baird v. United States ............ cvi Connecticut Mutual Life Ins. Co.,
Baltimore and Ohio Railroad v. Petitioner .................. clxxx

Marshall County Supervisors. .xcix Cox v. United States ex rel. Mc-
tergner v. Palethorp ........... ccviii Garrahan ........................ c
Boise County Commissioners v. Crandall v. Nevada .......... lxxxiii
Gorman ...................... cxxv Crane v. Kansas Pacific Railway

Brooks v. Martin ........... lxxiv, n. Co ........................ clxvli
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Dane v. Chicligo Manufacturing
Co .......................... cxxvi

Davidson v. Lanier ............. lxxii
Dayton v. United States ........ Lxxx
De Liano v. Gaines ............ ccxiv
Downing v. McCartney ........ xcviii
Dumont v. Des Moines Valley Rail-

road .......................... cLx

Elizabeth v. American Nicholson

Marshall v. Ladd ............. lxxxix
Marshall v. Knott ................. cov
Mayer v. The Venelia ............ lxx
Mays v. Fritton ................. cxiv
Metropolitan Bank v. Connecticut

Mutual Life Ins. Co ........... clxii
Mevs v. Conover ................ cxlii
Meyer v. Pritchard .............. ccix
Milwaukee and Minnesota Rail-

road v. Howard .............. lxxxi
LVmI eL bCo ............. Li Ilv

. Iilwaukee and St. Paul Railroad
.rarwo a..eyL... .................. cei
First Nat. Bank of Washington v.

Texas .......................... cx
Fletcher v. Blake ............. cxcvii
Florida v. Anderson ........... cxxxv
Flournoy z. Lastrapes ........... clxi
Foree a. McVeigh .............. cxlii

Gardner v. Goodyear Dental Vul-
canite Co ..................... cii

Garratt v. Seibert ............. cxv
Germanica Nat. Bank v. Case... cxliv
Gibbs v. Diekma ............ clxxxvi

Hand . Hagood ............... clxxxi
Harmon, E parte .............. lxvii
Hauenstein v. Lynham ........... cxci
Hill v. Harding ................... cc
Hunt v. Hunt ................... clxv
Huntington v. Texas .............. ex

Jones v. Grover & Baker Sewing
Machine Co ..................... cl

Kaiser v. Stickney .......... clxxxvii
Kenosha v. Campbell........xcvii
Knickerbocker Life Ins. Co. v.

Schneider .................. clxxii
Knox County v. United States... clxvi

Lane v. Wallace ............... ccxix
Lange, Ex are pa ............. ccvii
Latham v. United States ........ xcvii
Leary v. Long ................ ccxviii
Le More v. United States ....... lxxxv
Louisiana ex ret. Folsom v. New

Orleans ....................... cci
Lynch v. De Bernal ............. xciv

McIntyre v. Giblin ............ clxxiv
Marsh v. Citizens Ins. Co ....... ccxiii

v. Soutter ............. lx-xvi
Milwaukee and St. Paul Railroad

a. Soutter ................... lxxx oi
Milwaukee and St. Paul Railroad

v. Soutter .................. lxxxvi
Miramontes v. United States.. .lxxiii
Monger v. Shirley ................ cx
Monger v. Shirley ............. cxxxi
Morris v. Shriner ................. xci
Nat. Life Ins. Co. v. Scheffer .... cciii
Nonconnah Turnpike Co. a. Ten-

nessee ex rel. Talley .......... clviii
Nonconnah Turnpike Co. v. Ten-

nessee ex rel. Talley .......... elviii
Nonconnah Turnpike Co. v. Ten-

nessee ex rel. Talley .......... clviii

O'Reilly v. Edrington ......... cLxxvii
Osborn v. United States ...... cxxxvii

Patterson v. Hoa's Executrix, lxxxviii
Peyton v. Heinekin ............... ci
Phelps v.' Edgerton ............. lxxi
Phillips, Petitioner ............ clxvii
Phipps v. Sedgwick.,...... cxxxix
Relfe v. Wilson ............. clxxxix
Rice v. Edwards; .............. clxxv
Risher v. Smith ................. clvi
Ruckman v. Bergholz ........... cxliii
Sawyer v. Weaver ................ eli
Scruggs v. Memphis and Charles-

ton Railroad .................. cciv
Shannon v. Cavazos ............. lxxi
Smith v. Orton .................. lxxv
Smoot v. United States .......... ccvi
Southern v. Fagood ............. ccxii
Stark v. United States ........... ccv
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Staten Island Railway Co. v.
Lambert ...................... cexi

Stitt v. Huidekopher ........... cxviii

Texas v. Peabody's Executors, xcvi, n.
Texas v. White ............. xcv
Thatcher v. Kaueher ............ cxlvi
Treat v. Jemison .............. cxxxv

Underwood v. McVeigh ........ cxix
Union Pacific Railroad Co. v.

Clopper ....................... cxcii
United States v. Armejo ....... lxxxii
United States v. Baird ............ cvi
United States v. Chetimachas In-

dians ......... ............... lxx
United States v. Citizen's Bank..lxix
United States v. Clark's Execu-

tors ......................... lxix
United States v. Driscoll ......... clix

United States v. Duplantier ...... lxix
United States v. Elkin's Heirs.. .lxix
United States v. Fortier ......... lxix
United States ex rel. Phillips v.

United States v. Johnson's Heirs, lxix
United States v. Leonard's

W idow ....................... lxix
United States v. Lynde's Heirs..lxix
United States v. Morgan ....... clxiv
United States v. Pintard's

W idow ....................... lxix
United States v. Power's Heirs. .lxix
United States v. Smoot .......... cevi
United States v. Wikoff's Admin- •

istrator ...................... lxix

Van Norden v. Benner .......... cxlv
Van Norden v. Washburn ....... cxlvi
Virginia, Petitioner .......... lxxxix

Washington County v. Durant..lxxx
Waters v. Barrill ............. lxxxiv
Weatherby v. Bowie ......... ccxv
Welch v. Barnard ................ civ
West v. Brashear ............... lxvi
Whitney v. Cook .............. cxevii
Williams v. Reynolds ............ cxi
Wilson v. Hoss .................. cex

Gaines ........................ clxix I Wood v. Richards ............. xcviii

WEST 'v. BRASHEAR.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE

DISTRICT OF KENTUCKY.

No. 93. January Term, 1839.-Decided February 19,1839.

The court on appellant's motion reinstate a case which had been docketed
and dismissed on motion of appellees.

.r. Sergeant, of counsel for the appellants, having stated to the

court that the appellants had lodged the transcript of the record of

this cause with the clerk of this court some time in the month

of January in the year 1838, more than a twelve-month since, but

had not been able to obtain the fee bond to the clerk required by

the 37th rule of this court until since this appeal had been at the

present term of this court docketed and dismissed, but that the
appellant was now prepared to give the usual fee bond, and to have

the record filed and docketed, now here moved the court to strike

out and rescind the order entered in this case on the 19th January

of the present term of this court, and for leave to file the record

and docket the cause; which was opposed by Mr. Crittenden, of

dounsel for the appellees, who stated that at the last term of this

court he applied to have this appeal docketed and dismissed on the



APPENDIX.

Ex parte Harmon.

transcript of the record lodged with the clerk by the appellants,
which this court refused until he produced the certificate required
by the 30th rule of this court, since when he had obtained the
necessary certificate, and whereon the appeal had been regularly
docketed and dismissed with costs: whereupon this court, not being
now here sufficiently advised of and concerning what judgment to
render in the premises, took time to consider.

PER cUR xt. On consideration of the motion made in this cause
on a prior day of the present term of this court, to wit, on Saturday,
the 16th instant, and of the arguments of counsel thereupon had, as
well in support of as against the motion: It is now here ordered
by the court that said motion be and the same is hereby granted,
that said order be and the same is hereby rescinded and annulled;
and that the appellants have leave to docket this appeal, upon the
payment of the costs in this case, and filing the usual fee bond.

So ordered.
Mr. Sergeant for appellants. -11r. Crittenden for appellees. 1

EX PARTE HARMON. IN RE DIXON v. MILLER.

ORIGINAL.

No. 2. December Term, 1845.- Decided December 30, 184.

On application for mandamus on a Circuit Court, that court having made
return, this court will not, on the suggestion of a third party, pass any
order implying that the return was imperfect or might work injustice to
the petitioner.

RULE on judges of the Circuit Court of the United States for the

District Court of Columbia to show cause why a writ of mandamus
should not issue. Motion of A. D. Harmon to be made a party
respondent. The case is stated in the opinion.

MR. CHIEF JUSTICE TAN y delivered the opinion of the court.

At the last term of this court a petition was filed by Turner
Dixon setting forth that he obtained a judgment in the Circuit
Court of the District of Columbia for the county of Alexandria
against William Deane, Aaron D. Harmon and Joseph H. Miller,
upon which, on the 5th of December, 1843, he sued out a fier!

1 The cause was redocketed February 19, 1839, as No. 93 of January

Term, 1839.
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faas which was levied upon the goods and chattels of the said
Miller; that further proceedings upon the execution were afterwards
stayed by injunction; that various other proceedings, particularly
set out in his petition, subsequently took place in relation to the
said judgment in the Circuit Court sitting either as a court of
equity or as a court of law; and that finally on the first of June,
1844, the Circuit Court, sitting as a court of law, made an order
that no execution issued or to be issued on the said judgment, should
be levied on the person or property of the said Miller; and the
petitioner thereupon moved this court for a rule on the judges of the
Circuit Court to show cause why a mandamus should not issue com-
inanding them to permit an execution to be issued on the said judg-
ment, and levied on the goods and chattels or body of the said
Miller.

Upon this motion a rule returnable to this term was accordingly
granted, and the judges have made their return, which is now on
the files of the court.

In this state of the proceedings Harmon, one of the defendants
against whom judgment was rendered as above mentioned, and
against whom theft. fa. issued, has filed his petition stating that an
order was passed by the Circuit Court in relation to the execution
against him, precisely similar to that in relation to Miller of which
the relator complains; that he is equally interested .with Miller in
the proceeding here, but that his case is not brought up, nor the
proceedings of the Circuit Court which show the order in rela-
tion to him. And upon this statement he and Miller jointly move
the court to allow the judges of the Circuit Court to amend their
return by adding thereto a statement of tLe proceedings in his case;
a certified copy of which accompanies the petition.

We do not see any ground on which this motion can be main-
tained. The judges of the Circuit Court have made no application
to this court for leave to alter or add to their return, and we are
therefore bound to suppose that they are themselves satisfied with
it; and that it contains everything that they deem proper to say or
return in answer to the rule. This court ought not therefore to
pass an order, upon the suggestion of a third party, which would
seem to imply that the return was imperfect, and that it might on
that account work injustice to the petitioner.

And as concerns the relator, he has undoubtedly a right to pro-
ceed if he thinks proper, against Miller alone, and cannot be

lxviii
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compelled to move against the other parties to the judgment in
question unless he desires to do so. Whether he has made proper
parties or not, and whether he can obtain the remedy he seeks for
without including Harmon, are open questions which may be raised
on the motion for the peremptory mandamus. But in this stage of
the proceeding we certainly cannot inquire whether the necessary
parties have all been brought before the court; nor can we require
the relator against his will to add another when he himself elects
to proceed against Miller alone.

The motion is therefore overruled.
3fr. Davis and Jrr. Brent for relator. Mr. Smith and Mr. Coxe

for respondent.

UNITED STATES v. LYNDE'S HEIRS. SAME v. PINTARDS:
WIDOW. SAME v. DUPLANTIER. SAME v. ELKIN'S,
HEIRS. SAM1E v. CLARK'S EXECUTORS. SAME v.
POWER'S HEIRS. SAME 'v. WVIKOFF'S ADMINISTRA-
TOR. SAME *v. JOHNSON'S HEIRS. SAME v. FORTIER.
SAME v. LEONARD'S WIDOW. SAME v. CITIZEN'S
BANK..

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE
EASTERN DISTRICT OF LOUISIANA.

Nos. 26, 43, 30,34,37, 38, 62, 70, 72, 75, 77. December Term, 1851.- Decided February 19, 1852.

Grants of land made by Spain after the Treaty of St. Ildefonso were void.-

THE case is stated in the opinion.
iR. CHIEF JUSTICE TANEY delivered the opinion of the court.
These cases all depend on the same principle. The several grants

were all made after the treaty of St. Ildefonso, by which the terri-
tory was ceded to the United States. This court has repeatedly
decided that these grants are void. And the decisions of the Dis-
t'ict Court to the contrary in the within mentioned cases must all
be reversed, and a mandate issued directing the several petitions to
be dismissed.

JMr. Attorney General for appellant. M31r. MVay and Mr. B. J.
Brent for appellees in No. 26. M1r. Taylor and Mfr. Louis Janin
for appellee in Nos. 43, 38 and 72. J1fr. Taylor, 3lrr. Janin and
_111r. Coxe for appellees in No. 37. M11r. Fendall for appellee in
No. 63. No appearance f6r appellees in Nos. 30, 34, 70, 75 and
77.

Wx
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UNITED STATES q,. CHETIMACHAS INDIANS.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE

EASTERN DISTRICT OF LOUISIANA.
0

No. 21, December Term, 1852. -Decided December 15, 1852.

The Attorney General having stated that the Indians are entitled to the land
claimed by them, the case is dismissed.

THE case is stated in the opinion.
MR. CHIEF JUSTICE TANRY said: The Attorney General having

appeared in this case, and declined arguing it, on the ground that

the Chetimachas Indians are entitled to the land claimed by them in

this suit; there appears to be no controversy before this court, and
the appeal from the District Court is therefore

Dismissed.
Mr. Attorney General for appellant. Mr. Taylor and .Mr. Janin

for appellees.

MAYER v. THE VENELIA, HER TACKLE ETC., EDDES
MASTER.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE

EASTERN DISTRICT OF PENNSYLVANIA.

No. 14, December Term, 1854. -Decided December 18, 1854.

The case is dismissed because neither party is ready for argument at the
second term at which it is called.

THE case is stated in the opinion.
MmR. CHIEF JUSTICE TANmY announced the following order in this

cause:

This cause came on to be heard on the transcript of the record
from the Circuit Court of the United States for the Eastern District
of Pennsylvania, and it appearing to the court here that this is the
second term at which this case has been called for argument, and

that neither party is now prepared to argue the same, it is consid-
ered'by the court that this appeal should be dismissed at the cost

of the appellants pursuant to the 55th rule of this court: whereupon,
it is now here ordered and decreed by this court, that this cause be,
and the same is hereby dismissed, with costs; and that this cause
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be, and the same is hereby remanded to the said Circuit Court, to
be proceeded in according to law and justice. Dismissed.

MJr. H. X. Phillips for appellants. Mr.Kane and Mr. Fallon for
appellee.

SHANNON v. CAVAZOS.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE

DISTRICT OF TEXAS.

No. 74. December Term, 1857. -Decided April 19, 1858.

One of several codefendants having appealed from a joint decree against
all, without summons and severance, the case is dismissed.

THE case is stated in the opinion.
MRi. JUSTICE MCLEAN delivered the following order and opinion:
This cause came on to be heard on the transcript of the record

from the District Court of the United States for the District of
Texas, and it appearing to the court here, upon the motion of
Messrs. Hale and Robinson, of counsel for the appellees, that the
decree of the said District Court in this cause is a joint decree
against several codefendants, and that Patrick C. Shannon alone has
appealed therefrom, without any summons and severance from the
rest of his codefendants, it is the opinion --f this court that the
case is improperly brought here. On consideration whereof, it is
now here ordered, adjudged and decreed by this court, that this
appeal be, and the same is hereby

Dismissed, with costs.
.Mr. J. P. Benjamin for appellants. Mr. C. Robinson and 3r.

Win. G. Hale for appellees.

PHELPS v. EDGERTON.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE

NORTHERN DISTRICT OF ILLINOTS.

No. 85. December Term, 1860. -Decided March 5, 1861.

It appearing to the court that this writ of error was sued out merely for
delay, the judgment is affirmed with ten per cent damages.

Assu rsIT on a promissory note, to which the general counts
were joined. The pleas were, a general demurrer to the first count,
and non assumpsit. The demurrer was overruled, and a verdict
taken for plaintiff, and judgment on the verdict, to which this writ
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of error was sued out. On behalf of plaintiff in error it was con-
tended that it was error to overrule the demurrer before joinder by
plaintiff, and that by reason of non joinder the action was discon-
tinued. On the part of defendant in error it was claimed that the
appeal was taken for delay, and damages were asked for.

MR. CmEF JUSTICE TAKEY delivered the opinion of the Court.
Upon examining the record in this case, the court is of opinion

.that the writ of error was sued out merely for delay, and therefore
affirm the judgment, with ten per cent damages, according to the
second section of the 23d rule of this court. Affimed.

.Mr. T. Lyle Dicey and Mri. J. A. Rockwell for plaintiffs in error.
Mr. B. C. Cook and .llr. L. Trumbull for defendants in error.

DAVIDSON v. LANIER.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE

NORTHERN DIST14ICT OF MISSISSIPPI.

Nos. 264, 265, December Term, 1860.-Announced March 14, 1861.

On a motion to dismiss for want of jurisdiction, the opposing counsel is
entitled to a reasonable notice, having regard to the distance of his
residence from the court, and to the time necessary to enable him to
arrange his business so as to be able to be present at the hearing: and
it is within the discreticu of the court to determine whether the notice
actually given was reasonable.

MOTION to dismiss. The case is stated in the opinion.
MR. CnIE JUSTICE TANEY delivered the opinion of the court.
A motion has been made in each of these cases to dismiss it for

want of jurisdiction, on account of certain defects, as it is alleged,
in the 'process and proceedings made necessary by the act of Con-
gress, in order to bring it before this court.

It is the practice of this court to receive and hear motions of this
kind on the day assigned for business of that description, before
the case is reached in the regular call of the docket. And the rule
has been adopted, because it would be unjust to the parties to delay
the decision until the case is called for trial, if the court are satis-
fied that they have not jurisdiction, and that the case must be
ultimately dismissed without deciding any of the matters in contro-
versy between the parties.

But in order to prevent surprise upon the plaintiff in error, or
appellant, the court have always, where the motion is made in
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advance of the regular call, directed notice to be given to him or his
counsel, and required proof that it was served long -enough before
the motion is heard to give him an opportunity of contesting the
motion if he desires to do so. And the time required must depend
upon the distance of the counsel or the party from the place of
holding the court, and must be sufficient not only to enable him
to make the journey, but to arrange business in which he may be
engaged when he receives the notice. For, when a case stands
so late on the docket of this court hs to give no reasonable hope of
reaching it during the term, it cannot be expected that distant
counsel will leave their usual place of business, and attend here to
guard against the possibility of a motion to dismiss.

The motions in these two cases were made about three weeks
before the close of the term, but as soon as it could be conveniently
made after they were docketed, and the court directed the usual notice
to be given. We are satisfied that the counsel for the defendant in
error has used every means in his power to comply with the order.
But he has no proof that it was actually served. The counsel and
client both reside in Mississippi, and the cases stand so late on the
docket that a trial could not be expected at this term. Nor could
they anticipate that there would be any reason for their attendance.
Under these circumstances the court order that the motion be con-
tinued, to be heard on the first Friday in next term, provided notice
of the motions and the day of hearing be served on the party or his
counsel, thirty days before the commencement of the next term.

So ordered.
Mr. B. J. Brent in support of motions. No one opposing.

MIRAMIONTES v. UNITED STATES.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE

NORTHERN DISTRICT OF CALIFORNIA.

No. 120. December Term, 1863.-Decided February 15, 1864.

A petition to the Mexican government for a surplus of land which was not
granted, is no foundation for an equitable claim against the United
States.

THE case is stated in the opinion.
MR. JUSTICE GRIER delivered the opinion of the court.
The appellant had a valid grant from Alvarado in January, 1841,
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for a square league of land to be surveyed within certain bounda-

ries. Soon after this grant was obtained, he procured judicial

possession to be given him by an alcalde, and a survey to be made
to his satisfaction at the time.

But the line, as fixed by the alcalde, left a strip of land between
it and one of the streams called for in his petition and diseiio, as

a boundary.
This became a subject of dispute between Miramontes and Jos

Antonio Alviso.
In 1844 Miramontes presented a petition to the governor alleg-

ing a surplus within the limits of his grant of two thousand varas
and praying for a grant of the sabrante. This petition was referred
to the secretary to make report. A report was made, showing that

Alviso claimed the land and objected to the grant.
It does not appear that the governor granted the disputed land

to either of the contesting parties, although M~iramontes continues
to complain up to April 1846, of the conduct of Alviso, and pray

that he might be " summoned to terminate this question."
The commissioners and District Court very properly confirmed

the title of claimant to his square league, as it had been measured

to him, and refused to extend his boundaries to cover this sabrante

or surplus for which he had contended so long with Alviso, and had
not succeeded in obtaining a title. The petition for a surplus not

granted by the Mexican government, is no foundation for an

equitable claim against the United States.
The decree of the District Court is affirmed.

MAfr. J. A. McDougall for appellants. Attorney General, 1Mr. J.

S. Black and .Mr. P. Della Torre for appellee.

In Brooks v. Martin, 2 Wall. 70, N~o. 158, December Term, 1863, there is
a statement by the reporter that Mr. Justice Catron dissented, but the dis-
senting opinion is not reported. It is now on file, and is as follows:

These parties formed a partnership, to speculate on soldiers' claims to
land warrants, secured by the act of 1847.

They contracted for more than six hundred claims paying about one half
the contract price to the soldier, and taking his bond to assign the warrant,
when it was issued and the balance paid; and also a power to assign the
warrant after its issue, which power was in blank, and to be filled up of a
date subsequent to the issuing of the warrant.

The price paid for the claims was about one half of what the warrant
would have sold for if it had then existed. The profit on each warrant was
seventy dollars, says the complainant in one of his letters.
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SMITH o. ORTON.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE

. DISTRICT OF WISCONSIN.

No. 80. December Term, 1865.-Decided January 15, 1866.

The grantee in a deed of realty, to whom it is conveyed to protect him
against an obligation of the grantor's for which he has become surety,
becomes the holder of the legal title in trust for the grantor, when the
latter has discharged the obligation and thus released him from the
liability.

An assignee of a chose in action takes it subject to the equities of the
original debtor or obligor, and is bound to inquire intb their existence
when the instrument itself puts him upon the track of inquiry.

To bring a defence in a case like this within the rule which affords protec-
tion to a bona fide purchaser without notice, it must be averred in the
plea or answer, and proved, that the conveyance was by deed, and that the
vendor was seized of the legal title; that all the purchase money was
paid, and paid before notice; and there must be a distinct denial of notice,
not only before purchase, but also before payment.

THE case is stated in the opinion of the court.
M1R. JUSTICE NELSON delivered the opinion of the court.
This is an appeal from a decree of the Circuit Court of the United

States for the District of the State of Wisconsin, held by the dis-
trict judge.

The bill was filed to secure the title in lots Nos. 7 and 8, section No. 9,

situate in the City of Milwaukee, to Smith, the complainant, against
the defendant Orton. The equitable interest in these lots belonged

originally to Otis Hubbard, the legal title being in Cyrus D. Davis.
The equitable interest in lots Nos. 5 and 6, in block 43, in said city,

also belonged to Hubbard, the legal title being in persons in the
States of New York and Massachusetts.

These lots Nos. 5 and 6 were sold by Hubbard, with the assist-

ance of his friend T. D. Butler, to Joseph Schram; but as the
legal title was not in him, it was agreed that the purchase money

should not be paid until the title was obtained and conveyed to

Schram, or satisfactory security given that it would be procured
within a given time. Security was accordingly given by David

Knab, a responsible person, in which Butler joined, and the pur-

chase money was paid. In order to indemnify Knab, Hubbard pro-

cured a conveyance of lots 7 and 8 by Davis to him. The security
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to Schram is in the form of a bond under seal, and bears date 22d
July, 1848, and is conditioned to procure for him a conveyance of
the title to the premises free from incumbrances within three
months.

On the same 22d July, Knab gave a bond to Butler, conditioned
for the conveyance of lots 7 and 8, which had been conveyed to
him by Davis as his indemnity on his (Butler's) fulfilling the condi-
tions of his obligation to Schram.
. The conditions of the bond given to Schram to secure a convey-

ance of the title to lots 5 and 6, were fulfilled by Hubbard.
Schram, in his examination, states: "I did receive from Otis Hub-
bard a deed of the lots described in the bond from Tertullus D.
Butler, and David Knab to me. The lots were: twenty-five feet in
lot 5, and ten feet in lot 6, in block 43," etc. "The deed," he says,
"was executed in part by Hubbard for himself, and in part by him
as attorney. for others." We may add, these deeds were all found
on record, several of them from persons holding the outstanding
legal title to Hubbard, and also the deed from Hubbard to Schram,
the latter bearing date July 4, 1850.

At this stage of the case, and upon the facts as stated, it is
apparent that Hubbard, having satisfied the condition of the bond
given by Knab and Butler to Schram, the title to lots 7 and 8 held
by Knab, simply as a security against this bond, belonged in equity
to him. Knab had no longer any interest in it, and must be
regarded as holding in trust for Hubbard.

There is, however, another branch of this case that must be ex-
amined, and which calls in question this relation of Hubbard to the
title, and asserts the title to be in Orton, the defendant.

On the 22d July, 1851, something more than a year after Hubbard
had satisfied the bond to Schram, Butler sold and transferred the
bond to him from Knab for the title to these lots 7 and 8 to Orton,
for a consideration of $2100, as is alleged, to be paid by the latter;
and accompanying the sale and transfer, is a power to Orton to
"pursue all legal means to recover the full enjoyment of the same."

The defence in this branch of the case is placed on two grounds:
1. That Orton, the defendant, is a bond fide purchaser of the

title in Knab without notice, and,
2. That Butler owned the title, having purchased it from Hub-

bard.
As to the first ground; the answer sets up this defence, as fol-
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lows: the defendant avers that he purchased said bond so executed

by Knab to Butler, for the sum of $2100, which he paid at or about
the date of purchase, except a portion thereof which was expended
in complying with the conditions of the bond to Schram; and that

he caused said bond and assignment to be recorded; that at the
time of the purchase, the title of record to said lots was in Knab;
that this defendant did not know that said Hubbard had or claimed
to have any right or interest therein ; that after he purchased said

bond, he satisfied some of the incumbrances upon said lots 5 and 6,
and indemnified Schram against the remainder and procured from

him an assignment of the bond of Butler and Knab, and tendered

the same to Knab and demanded a conveyance, &c.
This averment in the answer, if admitted to be true, fails io bring

the defence within the principle which affords protection to the title

of a bond fide purchaser without notice; and this upon two grounds:
First. An assignee of a chose in action, to which class the bond

in question belongs, takes it subject to all the equities of the original

debtor or obligor. Now, Knab, who held a title to these lots at
the time of this purchase of his bond by the defendant in trust for

Hubbard, had a perfect defence against the claim of Butler, his

obligee, for a conveyance. Butler had not complied with any one
of the conditions of the bond. They were, in substance, that But-

ler should perforin the conditions of the bond to Schram, and which

were, as that instrument was drawn, that B. and K. should procure
a conveyance of the title from the persons who held it, and who

were named, residing in New York and Massachusetts, to them-
selves, and that they should convey it to Schram; whereas, no such

conveyance had been procured nor any such title made to him. On

the contrary, the title had been procured from these persons by Hub-
bard to himself, and he had made the title to Schram. Both these
bonds were before Orton, the defendant, at the time he made the
purchase of the one from Knab to Butler, for that refers in terms to

the one given to Schram ; and, being before him, it was not only his
interest, but his duty, to inquire if the bond .to Schram had been

fulfilled, and to ascertain the truth of the transaction; and, in makI

ing that inquiry, he would have found that neither Knab nor Butler
had performed the conditions, but Hubbard; and the records of the

city would, if examined, have confirmed it. He would have learned,
also, that the bond to Schram was given for the benefit of Hubbard,
and that his trustee, Davis, had conveyed the title in question to
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Knab, to indemnify him and Butler for entering into the obligation
to Schram. All this he would have learned from Knab and Schram.

But, secondly, the rule which affords protection to a bond fide
purchaser without notice, has no application to this case. To bring
the defence within it, it must be averred in the plea or answer and
proved, that the conveyance was by deed, and that the vendor was
seised of the legal title: that all the purchase money was paid and
paid before notice. There must not only be a distinct denial of
notice before the purchase, but a denial of notice before payment.
Even if the purchase money has been secured to be paid, yet if
it be not, in fact, paid before notice, the plea of purchase for a
valuable consideration will be overruled. Jewett v. Palmer, 7 Johns.
Ch. 65, Vattier v. Hinde, 7 Pet. 252, 271 ; Boone v. Chiles, 10
Pet. 177, 211; Story, Eq. P1. §§ 805, 806.

So utterly defective is the case on this branch of it on the part of
the defendant, that it would be a waste of time to examine it.

The remaining question is, whether or not Butler had acquired
the interest of Hubbard in these lots, so as to cut off his equitable
claim to them.

Butler states, on his examination, that he made the purchase from
Hubbard a short time before the conveyance of these lots from
Davis to Knab; that it was a purchase by parol, no writing having
passed between them; that he paid no money as a consideration for
the land; that Hubbard owed him for money and merchandise pre-
viously received, to the amount of $800; that he had no vouchers
from Hubbard of the advances, as they were generally made on his
verbal order. He further states that part of his demand against
Hubbard was for board of him at different times during the years
from 1844 or 1845, to 1849 or 1850. He says he had regular ac-
count books where the items of charge against Hubbard during these
years were entered, but that they are lost. He further states that
he received a portion of the purchase money paid by Schram, some
$200 or more, at the signing of the bond to him, which he held in
trust for Hubbard, aid afterwards paid it over to him as he wanted
it.

The deed from Davis to Knab, the time when Butler claims to
have acquired Hubbard's interest in these lots, bears date 20th July,
1848. Butler does not pretend any fixed price was agreed upon
between the parties, or that any money was paid at the time or
since, to Hubbard. The payment of this indefinite consideration
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relied on, is the previous advance of moneys and merchandise rest-
ing in a running account and board, all within the years from 1844
or 1845 to 1849 or 1850. No items of money, merchandise, or

board are given, for the reason as assigned, that the books are lost.
This reason might be satisfactory for the want of fulness and de-
tail in an account, but hardly sufficient for the entire absence of

evidence of any of the items.
But the conclusive answer to the whole of this testimony is found

in schedule "N"V in the record, which embraces eight promissory
notes given by Butler to Hubbard, extending from August, 1845,

to May, 1850, and covering the period of time within which he

claims that his account accrued against Hubbard. These notes
amount, in the aggregate, to the sum of $1059. One of these notes

for the sum of $300, payable one year from date, with ten per cent
interest, was given the 22d July, 1848, the day Schram paid the

purchase money for lots 5 and 6 to Hubbard, a part of which, as

appears from the testimony of Butler, was received by him and paid
to Hubbard soon afterwards, as he wanted it. The last note was

given as late as Mlay 11, 1850. These notes, unexplained, furnish

conclusive evidence by necessary implication, that Hubbard was
not indebted to Butler at the time they were given, and disprove

the consideration set up by him for the purchase of Hubbard's
interest.

Our conclusion, without further examination, is that Hubbard
has not been divested of his equitable title to the premises which he
held at the time of the conveyance from Davis to Knab.

This interest he conveyed to Joachim F. Gruenhagen on the 7th

of June, 1851, from whom the complainant Smith derives his title.

He stands in the place of Hubbard invested with his equitable
interest.

It appears in the record that a bill was filed by Orton, the present

defendant in the Circuit Court of the county of Milwaukee against

Knab to compel him to convey the title held by him to these lots

founded upon his bond, to Butler, which has been assigned to

Orton; and such proceedings were had in the case, that a decree
was rendered directing the conveyance. But as Smith, the present

complainant, nor either of the persons from whom he derives title,

were parties to that suit, these proceedings are of no importance.
It also appears that Hubbard filed a bill in the same court against

Knab, Orton and Butler, to compel a conveyance from Knab, and
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to quiet the title; but as this case was afterwards discontinued, it
is not material further to refer to it.

Upon the whole, after the best consideration which we have been
able to give the case, we are of opinion that the decree of the court
below should be

Reversed and the cause remitted, with directions to enter a decree
for the complainant Smith, and that Orton release all claim or
interest to lots 7 and 8 in controversy, and be enjoined from set-
ting up any right or title to the same.

31r. James S. Brown for appellant. rf'. H. S. Orton and 3r.
B. Mariner for appellee.

WASHINGTON COUNTY v. DURANT.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE DIS-

TRICT OF IOWA.

No. 105. December Term, 1865. -Decided February 26, 1866.

An appeal allowed or a writ of error served is essential to the exercise of
the appellate jurisdiction of this court.

THE case is stated in the opinion.
R. CHIEF JU STICE CHASE delivered the opinion of the court.

This cause was submitted on a printed argument for the defend-
ant in error. Upon looking into the record, we find that it has been
brought into this court by agreement of parties, and without the
issuing or service of a writ of error. We think that an appeal
allowed or a writ of error served, is essential to the exercise of
the appellate jurisdiction of this court.

The appeal in this cause is therefore Dismissed.
Mr. Charles 3fason for plaintiff in error. Mr. James Grant for

defendant in error.

DAYTON, CLAIMANT OF THE SCHOONER MONTEREY
AND CARGO v. UNITED STATES.

APPEAL FROMt THE CIRCUIT COURT OF THE UNITED STATES FOR THE

DISTRICT OF MARYLAND.

N0. 144. December Term, 1865.- Decided February 26, 1866.

A decree in admiralty for the condemnation of a vessel is not final if the
libel claims the condemnation of the cargo as well, and the cargo has
been delivered to the respondents at an appraised value, and the money
deposited with the register.
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MOTION TO DISMSS. The case is stated in the opinion.
Mi . CHIEF JUSTICE CHASE delivered the opinion of the court.
We have looked into this record and find no final decree. The

libel claims the condemnation of the schooner Monterey and cargo.
The answer denies this liability. The cargo was delivered to the
respondents at an appraised value, and the money was deposited
with the register. The decree condemns the schooner, but makes
no mention of the cargo. The decree, therefore, does not dispose
of the cause and cannot be final. The appeal must, therefore, be
dismissed, and the cause sent to the Circuit Court for the District
of Maryland for further proceedings.

3fir. -Attorney General and .Mr. Assistant Attorney General Ashton
for the motion. 2if'. Andrew S. Ridgely opposing.

MILWAUKEE AND MINNESOTA RAILROAD COMPANY
v. HOWARD.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF WISCONSIN.

No. 149. December Term, 1865.- Decided April 3,1866.

The removal or appointment of a receiver in a suit for the foreclosure of a
mortgage on a railroad rests in the sound'discretion of the court below,
and is not reviewable here.
THE case is stated in the opinion of the court.
MR. CHIEF JUSTICE CHASE delivered the opinion of the court.
This is an appeal from an order denying a petition for the dis-

missal of a receiver.
Sebre Howard filed his bill in the District Court of the United

States for the District of Wisconsin, as a judgment creditor of the
La Crosse & Milwaukee Railroad Company and Selah Chamberlain,
to et aside the contract between the defendants and the confessed
judgment, which made the subject of the two suits just decided.
The cause was afterwards transferred to the Circuit Court.

Sebre Howard having deceased, Charles Howard was made com-
plainant in his stead; and the La Crosse Company having been
obliged to allow their road to be sold under mortgage, the Minnesota
Company became the proprietor of an important division of it.
Before either of these events, a receiver had been appointed in the
suit, and had been for several years in possession 'and management
of the road.
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The Minnesota Company, on acquiring title, intervened in the

suit by petition, and asked the court to discharge the receiver and
put the petitioner in possession of the division of the road purchased
by them.

The court being divided in opinion, the petition was denied, and

the petitioner appealed.
We think the appeal was premature. The decision upon the

petition was not a final decree in the cause. The removal or

appointment of a receiver, as we have heretofore said, rests in the

sound discretion of the court, and is not reviewable here.
The appeal must, therefore, be dismissed.
ilTr. lMatthew H. Car:penter for appellant. .frr. John W. Gary

for appellee.

UNITED STATES v. ARMEJO.

APPEAL FROMI THE DISTRICT COURT OF THE UNITED STATES FOR THE

NORTHERN DISTRICT OF CALIFORNIA.

No. 164. December Term, 1865.-Decided April 3, 1866.

After the lapse of a term a general appearance cannot be changed to a
special appearance, so as to affect the rights of parties, without leave of
court fihst obtained.
THE case is stated in the opinion.
MTR. CHIEF JUSTICE CHASE delivered the opinion of the court.

The motion to dismiss the appeal in this case must be denied.

It appears from the record that an appeal was allowed to the

appellants from a final decree of the District Court for the Northern

District of California, on the 21st December, 1863.
The record was brought here and filed at the next term, but no

citation was issued to the appellee.
A general appearance was, however, entered in his behalf, and

remained on the docket during the return term, which was the fast
term of this court.

At this term, the entry was limited to a special appearance by the

addition of the necessary words. This addition was made by

the clerk without direction from "the court, in order, as he states,
to make it conform to the original direction given him, which he

understood to be not for the entry of a general but of a special

appearance, and which direction, through his inadvertence, was not
properly performed.

We think it was too late after the lapse of a term to alter a gen-
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eral to a special appearance, so as to affect the rights of parties;
and no such alteration or any withdrawal of appearance can be
allowed in any case, without proper notice, and leave of the court
first obtained. We must hold, therefore, that the general appear-
ance supplied the defect of citation, and that the appeal is now
regularly before us. ihfotion denied.

Mr. Attorney-General and Mr. Tohn A. Wills for plaintiff in error.
.Mr. TV. W. Cope and Mr. J. .M. Carlisle for defendant in error.

CRANDALL v. NEVADA.

ERROR TO THE SUPREME COURT OF THE STATE OF NEVADA.

No. 85. December Term, 1867.-Decided December 23, 1867.

The order remanding the petitioner became, by the certificate of the clerk,
a part of the record in this case.

M oTIoN TO DISMSS. The case is stated in the opinion. See
Crandall v. Nevada, 6 Wall. 35, for further proceedings in this
case.

21_R. CHIEF JUSTICE CHASE delivered the opinion of the court.
This is a motion to dismiss a writ of error to the Supreme Court

of the State of Nevada.
The suit in the state court was by writ of habeas corpus, issued

out of the Supreme Court, upon return of which the petitioner ap-
pears to have been discharged; but on the same day this order
seems to have been reconsidered, and the petitioner remanded to
custody.

The only question before us is, whether the certificate of the
clerk appended to the order remanding the petitioner, made that
order a part of the record.

The usual certificate, that the transcript contains all the orders
and proceedings in the cause, precedes the certificate just referred
to in the record. Then follows the certification of the order to
remand.

We think that the order thus certified must be taken as a part of
the record, precisely as it would be if it had been certified in obedi-
ence to a writ of certiorari issued upon a suggestion of diminution.

The motion to dismiss must, therefore, be Denied.
_Mr. P. Phillips and M2r. T. J. D. Fuller for the motion.
No one opposing.
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WATERS v. BARRILL.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE DIS-

TRICT OF MARYLAND.

No. 90. December Term, 1867.-Decided March 23, 1868.

A citation served on the 1st December, before the return of the writ, is
served in time.

The averments of alienage and citizenship in the declaration are sufficient to
give the court jurisdiction.

THE case is stated in the opinion of the court.
MR. JUSTICE NELSON delivered the opinion of the court.
This is a writ of error to the Circuit Court of the United States

for the District of Maryland.
A motion has been made to dismiss the case for want of jurisdic-

tion, on the ground that the citation was not served in time. But
this is a mistake. It was served on the first of December, before
the return of the writ, and is within the cases of Villabolos v. United
States, 6 How. 81, 89, 90, and United States v. Curfy, 6 How.
106, 112.

Although it was returnable with the writ the first of the term,
the defendants had thirty days by the statute to appear. The ser-
vice on Barrill was good: he was one of the joint defendants, and
it would have been good if Mlurr was dead, of which there is no
legal proof, as the suit would survive against Barrill.

Then, as to the merits. The only point made is the want of
jurisdiction in the court below, for the defect of the averment as to
the alienage of the plaintiff and citizenship of the defendant.
There is no foundation for this objection in point of fact, as the
declaration plainly sets out that the plaintiffs are aliens, and the
defendant a citizen of Maryland. Covington Drawbridge Co. v.
Sheplpard, 20 How. 227; Philadelphia, Wilmingtoh &c. Railroad
v. Quigley, 21 How. 202; Sheppard v. Duncan, 14 How. 504, 508.

Judgment afirJmed.
.Mr. B. J. Brent for plaintiff in error. MAfr. S. T. Wallis and Mr.

John H. Thomas for defendant in error.
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LE MORE v. UNITED STATES.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE

SOUTHERN 7 DISTRICT OF ILLINOIS.

No. 107. December Term, 1867. Motion made in the case at December Term, 1868. -Decided
March 22, 1869.

This court will not recall a mandate at the term following the one when
it was sent to the inferior court.

TIns was a motion for the recall of a mandate sent down at the
last term of court. The case made by the motion is stated in
the opinion.

IIR. CHIEF JUSTICE CHASE delivered the opinion of the court.
This is a petition that the court will cause to be brought before

it, the record and proceedings in a cause which was argued and dis-
posed of by decree at the last term, in order to correct an error in
the printed transcript of the record.

To make the allowance of the prayer of the petitioners available
to theni through the correction of the alleged error, it would be
necessary to recall the mandate sent to the inferior court, to set
aside the decree rendered at the last term, to rehear the cause and
make a new decree.

This cannot be done without reversing the settled and uniform
practice of the court, and the petition must, of course, be Denied.

.lf ". Caleb Cusldng for the petitioner. No one opposing.

CLARK v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 113. December Term, 1867. -Decided March 30, 1868.

The question of law in this case ought not to have been made, either below
or here, and the judgment below is affirmed.

Tm case is stated in the opinion.
MIR. JUSTICE GRIER delivered the opinion of the court.
The plaintiff's claim in this case is on a contract made with Major

Du Barry, an Assistant Commissary of Subsistence, acting in be-
half of the United States. The only question of law raised upon
the record was, whether the written agreement between the parties

1XXXV



APPENDIX.

United States v. Allire.

should be received as the correct exponent of the contract, or the
correspondence between them which preceded it.

The question of fraud or mistake was one of fact, and was nega-
tived by the finding of the court, which is conclusive here. The
question of law ought not to have been made, either in that court or
here. Let the judgment of the Court of Claims be Affrmed.

.Mr. John Jolliffe for appellants. Mrfi'. Eli P. Yorton and Mr-. John
J. Weed for appellee.

CLARKE v. UTNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

lNo. 116. December Term, 186.--Decided March 16, 1868.

A motion for a certiorari to the Court of Claims is denied.

Tm case is stated in the opinion.
M . JusTIcE NELSON delivered the opinion of the court.
This is a motion for a certiorari in the case of an appeal from a

decree in the Court of Claims on a suggestion of diminution of the
record. The diminution as alleged is, that the record does not set
out the joinder of issue nor the trial of the same nor the evidence,
findings, or judgment of the court; also many orders made in the
case.

We have looked into the record and are of opinion that the sug-
gestions are not well founded, in point of fact, with the exception
of the one relating to the evidence, which, of itself, is answered by
the rules of this court on the subject. Motion denied.

ih1. James Hughes and Mr-. John X. Mlfcoalla for appellant. iMr.
John J. Weed and Mr'. Eli P. Norton for appellees.

MILWAUKEE AND ST. PAUL RAILROAD COMPANY v.
SOUTTER. SAME v. SAME. SAME v. SAME.

APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE

DISTRICT OF WISCONSIN.

Xos. 161, 43, 62. December Term, 1867.-Decided March 16, 1868.

The decrees for the payment of rent by the Bilwaukee and St. Paul Rail-
road Company to the receiver of the La Crosse and Milwaukee Railroad
were not final decrees from which appeals could be taken to this court,
and this proceeding was irregular, and involved useless litigation.

Tim case is stated in the opinion of the court.
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AR. JUSTICE NELSON delivered the opinion of the court.
These cases are appeals from decretal orders of the Circuit Court

for the District of Wisconsin. The first was rendered on the 18th
July, 1865, directing the Milwaukee and St. Paul Company to

pay to the receiver in the case of Soutter v. The La Crosse and
.Afilwaukee Railroad Company, $237,338.78, for the use of the
rolling, stock on the Western Division of the road, from the 12th
June, 1863, to 28th February, 1865.

The second is an appeal from a like decree by the same court,

ordering the payment of $81,106.08, for the use of the same rolling
stock from the 28th February, 1865, to the 9th January, 1866.

The third is an appeal from a decree of July 18, 1865, directing the
Milwaukee and St. Paul Company to deliver possession of this stock

to the Milwaukee and Minnesota Company. These orders were

made upon the idea, that the decree in the case of The Milwaukee
and Minnesota Railroad Company v. The 3filwaukee and St. Paul

Railroad Company, on the demurrer t& the supplemental bill, was a
final decree, and settled the title to the rolling stock, the subject
of controversy, in favor of the claim of the Eastern Division, and
hence, that that division was afterwards entitled to compensation
for the use of the stock; whereas, leave was given to the defendants
to answer, and an answer putin, and proofs taken preparatory to a
final hearing on pleadings and proofs, so that the questions involved

were left open and undetermined. It was wholly irregular, there-
fore, in this state of the cause, to institute proceedings and endeavor
to recover compensation for the use of the property in controversy,
until the right to the same had been finally determined. The pro-
ceeding was not only destitute of any legal foundation, but involved
an idle and useless litigation, upon an unwarranted assumption, as
to the effect of the preliminary decision on the demurrer.

The irregularity, as well as the awkwardness of the result from

this inadvertent proceeding, is exemplified by the circumstance that
the case has been heard on the pleadings and proof3 at the present

term, and the court have determined, upon a full consideration, that
the riaght to the use of the stock on the Western Division belonged
to the Milwaukee and St. Paul Company, and hence it was not
liable to the Eastern Division for the use of the same.

It follows that the decrees in both cases are erroneous, and should
be reversed, and the cause remanded to the court below, with direc-

tions to enter decrees for the Milwaukee and St. Paul Company.
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The third is a decree from the same court, directing the Milwaukee
and St. Paul Company to deliver this rolling stock into the posses-
sion of the Milwaukee and Minnesota Company, upon the idea,
already explained, that the Oecision on the demurrer to the supple-
mental bill had determined that the, right belonged to the Eastern
Division. For the reasons above stated this decree is erroneous,
and should be reversed.

Decree reversed. Cause remanded, and'decree to be entered for
2 Milwaukee and St. Paul Company.

Decree reversed in each case.
Mn. JUSTICE MILLER dissented.
.Mr. J. W. Gary for appellant in each case. Mr. H. A. Cram,

Mr2. Caleb Cushing and .Mr. ill. Hf. Carpenter for appellee in Nos.
43 and 62, and .Mlt. H. A. Cram and .Mll'. Caleb Cushing for appellee
in No. 161.

PATTERSON . HOA'S EXECUTRIX.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE DIS-

TRICT OF LOUISIANA.

No. 326. December Term, 1867.-Decided farch 27, 1868.

It appearing, on inspection of the record, ,that the appeal bond was filed too
late to make the writ of error operate as a superscdeas, the court vacates
an order heretofore made allowing a writ of supersedeas.

MOTION to vacate a supersedeas. The case is stated in the opinion.
M'R. CHIEF JUSTICE CHASE delivered the opinion of the court.
This is a motion to vacate a supersedeas, allowed provisionally

in this cause at a former day of this term.
It is made on the coming in of the answer of the District Judge

holding the Circuit Court for the District of Louisiana, to a rule
to show cause why an absolute salpersedeas should not issue.

On inspection of the record we find that the judgment of the
Circuit Court was rendered on the 13th of May, 1863, and that the
bond for prosecution of the writ of error sued out upon it was not
filed until the 25th. In order to make a writ of error a supersedeas,
the law requires that the bond be filed within ten days. In this
case, consequently, the bond was filed too late.

It is unnecessary, therefore, to consider the matters stated in the
answer of the judge of the court below.

The order heretofore made, allowing a writ of supersecleas, will
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be vacated, and the order now directed will be certified to the Cir-
cuit Court for the District of Louisiana. See 8 Wall. 292.

M . .P. Phillips for the motion. 31£r. T. J. Durant opposing.

THE STATE OF VIRGINIA, PETITIONER.

ORIGINAL.

No. 11. Original. December Term, 1868.-Devided February 15, 1869.

The court withholds its decision on this motion for a writ of prohibition,
until the certificate of division of opinion on the allowance of the writs
of habeas corpus complained of can be filed, and a hearing had thereon.

THIS was a petition for a writ of prohibition. The case is stated
in the opinion.

3MR. CnmF JUSTICE CHASE delivered the 6pinion of the court.

The Chief Justice, who holds by allotment the Circuit Court for
the District of Virginia, has informed the court that before the pend-
ing motion for prohibition was made, he signified to the district
judge his dissent from the opinion expressed by him in favor of the
allowance of the writs of habeas corpus complained of in the peti-
tion; and that he has advised the district judge now holding the
Circuit Court, to direct that this division of opinion in respect to
the motion for the writ now pending in the case of Peter Phillips,
be certified to this court.

There is nothing in the provisional order, staying further pro-
ceedings by the district judge, which can be properly construed
as prohibiting this course; and it is expected that the certificate
will be filed at an early day.

On the first Friday thereafter the court will hear argument upon
it; and in the meantime the decision of this court on the motion for
a writ of prohibition, pending, will be withheld.

The clerk will advise counsel accordingly, and will certify this
direction to the district judge for the District of Virginia.

Mr. J. H. Bradley and M6. Jamnes Lyons for petitioner.

MARSHALL v. LADD.

ERROR TO THE SUPREME COURT OF THE STATE OF OREGON.

No. 78. December Term, 1868.- Decided February 15, 1869.

The legal title must prevail in ejectment; and neither party can set up facts
which go to show that equitably the other party is the rightful owner of
the property.
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The rulings of the court of Oregon upon the statutes of that State raise no
Federal question in this case.

Er normiu. The case is stated in the opinion.
PMR. JUSTICE MaLER delivered the opinion of the court.
In this case an action of ejectment was brought, by one of the

defendants in the suit just decided (Silver v. Ladd, 7 Wall. 219),
against the plaintiff in that suit and his tenant, Marshall, for a part
of the land included in the certificate to Mrs. Thomas, the validity
of which we have affirmed.

In this case Ladd, the plaintiff, introduced his patent from the
United States, and the defendants introduced the certificate of loca-
tion to Mrs. Thomas, and relied on that and on the facts which
went to show that it was rightfully issued, to defeat the recovery
under Ladd's patent.

The court refused several instructions prayed by defendants,
based on that defence, and told the jury that the legal title which
passed from the United States to the plaintiff, must prevail over the
claim to hold possession under the certificate.

In this the court was undoubtedly correct. It is of the essence
of the action of ejectment that the legal title must prevail. And
neither party can set up in that proceeding facts which go to show
that, equitably, the other party is the rightful owner of the property.
It is the peculiar province of a court of equity to restrain the asser-
tion of a legal title wrongfully held, or to compel its trafisfer to the
person rightfully entitled to it.

We need not here"decide whether certain statutes of Oregon,

intended to give to settlements made under the donation law the
effect of a legal title, were applicable to a case where a patent had
issued, or were properly construed by the Oregon court. Any error
of that court in construing the statute of the State, cannot be
reviewed here.

The remedy of plaintiff in error is to compel a conveyance of the
title from Ladd, and with it a decree for possession, or an action
of ejectment founded on the title so acquired.

The judgment of the Supreme Court of Oregon is Affirmed.
21r. J. H. 31itchell, M11r. J. S. Smith and Mr. Rufus M'17allonj

for plaintiffs in error. M1r. Edward Lander, M. T. J. Coffey and
MYr. .7. Hubley Ashton for defendants in error.
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MORRIS v. SHRINER.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE SOUTH-

ERN DISTRICT OF ILLINOIS.

No. 133. December Term, 1868.- Decided April 15, 1869.

Where there is only one exception to a general finding by the court in an
action at law tried without the intervention of a jury, and that is not
well taken, this court will not examine the record further.

EJEcTMENT. The case is stated in the opinion.
M R. JUSTICE SWAYNE delivered the opinion of the court
This is an action of ejectment. The plaintiff in error was the

plaintiff in the court below. The parties waived the intervention of
a jury and submitted the cause to the court.

According to the statute regulating the practice in such cases, the
finding of the court upon the facts may be either general or special,
and shall have the same effect as the finding of a jury. When the
finding is special, the review by this court may extend to the suffi-
ciency of the facts found, to support the judgment. Act of Mlarch 3,
1865, § 4, 13 Stat. 501. In this case the finding was general,
that the defendants were not guilty, etc., and judgment was ren-
dered in their favor.

We must, therefore, look to the bill of exceptions as if the find-
ing had been by a jury, for the action of the court, and the grounds
upon which it is sought to reverse the judgment.

The bill extends over more than fifty printed pages. It contains
the testimony, mostly documentary, given by both parties. We
have been able .to find in it but one exception, that is to the admis-
sion of a small part of the evidence offered by the defendants. The
court was clearly right in admitting it. The objection is not insisted
upon in the agreement of the learned counsel for the plaintiff in
error. We need not, therefore, more particularly advert to it. The
bill concludes as follows:

"The court thereupon found for the defendants, and found that
defendants were not guilty of unlawfully withholding from plaintiff
the possession of the premises in controversy. To preserve all
which matters and things of record in this cause, defendant prays
the court to sign and seal this bill of exceptions on and during the
progress of the trial herein, and as the several steps herein were
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taken, which upon and during said trial was done accordingly, and
this bill of exceptions filed on and during said trial."

There being but the single exception in the bill, we can examine
the case no further.

Finding that exception not well taken, we are constrained to affirm
the judgment, and it is affirmed accordingly. Affirmed.

31-r. J. -M. Carlisle for plaintiff in error. -Mr. Jackson Grimshaw
for defendant in error.

AMERICAN WOOD PAPER COMPANY v. HEFT.
APEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE

EASTERN DISTRICT OF PENNSYLVANIA.

No. 154. December Term, 1868.-Decided March 1, 1869.

In this case the court permits a third party to intervene and file affidavits
to show that the suit has been settled between the parties, and that its
further prosecution is collusive and fictitious and for the purpose of aid-
ing further proceedings against persons not parties to the record; and,
counter affidavits being filed bk the appellant, a rule is issued against the
appellant to show cause why the suit should not be dismissed.

THE case is stated in the opinion of the court. For further pro-
ceedings in it, see 8 Wall. 333.

MR. CHIEF JUSTICE CHASE delivered the opinion of the court.
This is a motion for leave to intervene and to move to dismiss the

appeal upon two grounds, namely:
(1) That the suit of the appellant is merely fictitious, there hav-

ing been a settlement of the matter in litigation between the parties.
(2) That the suit is now prosecuted, not to determine any real

controversy between the parties to the record, but to obtain a decree
on which to found an application for an injunction against persons
really interested, adversely to the appellants, but not parties to the
record, and among them against the person in whose behalf the
motion is made.

The affidavits in support of the motion do not show that there
was no real controversy in the Circuit Court, but are introduced for
the purpose of satisfying us that since the decree in that court the
matters there litigated have been settled in such a manner that the
appellees have no further interest in the cause.

An affidavit against the motion has been filed by the appellants,
in which affilant describes himself as yet of the company, and denies
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that the matters in litigation upon the appeal have been settled;
but avers, on the contrary, that the appeal is prosecuted in good
faith and for the determination of a real controversy.

Taking all the affidavits together, in connection with the circum-
stance that no appearance has been entered in this court for the
appellees, we are of the opinion that enough is shown to warrant
a rule against the appellant, to show cause why the appeal should
not be dismissed.

In the case of Lord v. leazie, 8 How. 251, 254, in this court,
an appeal was dismissed upon motion, the court being satisfied, by
the affidavit produced, that the suit was fictitious and collusive;
and the same course was pursued upon similar showings in Cleve-
land v. Chamberlain, 1 Black, 419, 425. Fletcher v. Peek, 6

Cranch, 87, 147, per Johnson, J., dissenting.
In these cases no doubt was left in the judgment of the court,

that the suits were in fact what the affidavits in support of the
motion to dismiss alleged them to be.

In this case, we do not think it proper to go at present to the
extent of dismissal.

We think, indeed, that it would be the better practice in cases
similar to this, to move in the first instance upon affidavits for a
rule to show cause why the suit should not be dismissed.

That rule will now be awarded returnable the 9th. day of April
next, and leave is given to both parties to take depositions on suf-
ficient notice before any Commissioner of the United States, in
support of the rule and against it. -ule granted.

J112. B. F. Butler for intervenor. .Mr. T. A. Jenckes for appel-
lant. 31r. Leonard Mlyers for appellees.

CHICAGO v. BIGELOW.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE

NORTHERN DISTRICT OF ILLINOIS.

N'o. 183. December Term, 1868.-Decided April12,1869.

The record showing no allowance of appeal below, and it appearing by
affidavits that an appeal was actually allowed of which the clerk omitted
to make entry, this court refused a certiorari to bring up the record;
and the case was passed to enable appellant's counsel to move in the
Circuit Court for an entry nunc pro tune of the prayer and allowance.

THE case is stated in the opinion,
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MR. CHIEF JUSTICE CHASE delivered the opinion of the court.
The record shows no allowance of appeal in the court below, and

this is usually a sufficient ground for dismissal.
But it appears from affidavits, that an appeal was in fact prayed

and allowed; and that the condition of the record is due to the
omission of the clerk below to make the proper entry.

Under these circumstances we think that neither the motion of
Mr. Carpenter to dismiss, nor the motion of Mr.. Irvin for a certiorari,
should be allowed.

We cannot dismiss for the want of an allowance of an appeal,
when it is satisfactorily shown by the affidavits that an appeal was
actually allowed, without giving the appellant the opportunity to
make record proof of the fact. Nor can we allow a certiorari, when
it appears that nothing is omitted from the record which is of record
in the court below.

The cause will be passed until the second Mlonday of October,
that the counsel for the appellant may move upon proper showing
for an entrjr, nune pro tunc, of the prayer and necessary allowance
of appeal, in the Circuit Court.

If such an entry shall be made by direction of the Circuit Court,
the motion for certiorari may be hereafter renewed. So ordered.

_21r. B. R. Curtis and /'. S. A. Irvin for appellant. Mrf-. M11. H.
Carpenter, Mr. S. A. Goodwin and Mr. B. C. Lamned for appellee.

LYNCH v. DE BERNAL.

ERROR TO THE SUPREME COURT OF THE STATE OF CALIFORNIA.

No. 305. December Term, 1868.- Decided November 5,1869.

A motion to dismiss for want of jurisdiction is denied because it involves
looking into the merits.

MOTION TO DIsmsS. The case is stated in the opinion.
MR. CHIEF JUSTICE CHASE delivered the opinion of the court.
The question of jurisdiction in this case cannot be determined

without opening the record and looking into the merits of the con-
troversy.

The motion to dismiss for want of jurisdiction will, therefore, be
denied; but may be argued upon the hearing of the cause. See
9 Wall. 315. Denied.

Mrt. B. L. Goold and Jir. Frederick Billings for the motion. Mr.
George H. Williams and M1r. J. Hubley Aslton opposing.



APPENDIX.

Texas v. White.

TEXAS v. WHITE.

ORIGINAL.

No. 4. Orig. December T., 1869. -Decided February 7, 1870, and November 11, 1870.

A defendant in equity is required to pay into court for the benefit of com-
plainant money received by him pending the litigation, before service of
process but after knowledge of the complainant's equity.

A rule is granted without affidavits, under the circumstances of this case,
(though the practice is irregular,) to show cause why money should not
be paid into court for the benefit of complainant.

THESE were two motions made after the entry of the final decree
in Texas v. White, 7 Wall. 700, 741. The first motion which was

for the payment of money into court related to the defendant,
Stewart, who is mentioned in the note on page 702 of the report of
that case. In the second, (for a rule nisi to show cause why money

should not be paid into court,) the motion was for a rule upon George
W. Paschal. The result of the granting of this rule is reported in

In re Paschal, 10 Wall. 483.
MMR. CHIEF JUSTICE CHASE delivered the opinion of the court on

the first motion, February 7, 1870.
This is a motion in behalf of the complainant for an order upon

the defendant, Stewart, to pay the amount of the money received
by him pending the litigation into court.

The decree in this cause heretofore rendered, found that the com-

plainant was entitled to recover certain bonds and coupons, and

any proceeds thereof which had come into the possession or control

of the defendant, with notice of the equity of the complainant; and
further that the defendant, Stewart, was accountable to the com-

plainant to make restitution of four of said bonds, numbered 4230,
4231, 4235, and 4236, with the coupons attached, or make good
the proceeds thereof.

The decree as to Stewart was rendered pro confesso, and a motion
was made to set it aside, and for a new hearing, on the ground that
the proceeds of the bonds were paid to him before serving of pro-

cess; but on consideration, the court being satisfied that the pay-
ment of the bonds was received by him pending the litigation, and,
though before service of process on him, with notice of the equity

of the complainant, denied the motion.
Upon the principle of this decision the complainant is entitled to

the order for which the motion asks, and it will be allowed.
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The clerk is directed to ascertain the amount received by the de-
fendant, Stewart, which amount the defendant is required to pay
into court, for the use of the complainant, within thirty days from
the date of this order, February 7, 1870. Motion granted.

11r. George TV. Paschal for the motion. Mr. James Hughes
opposing.

M . JusTIcE CLIFFORD delivered the opinion and order of the
court on the second motion November 11, 1870:

Responsive to the motion submitted by T. J Dmrant in this case:
Ordered, that a rule nisi issue to George W. Paschal, returnable on
Friday next, to show cause, if any, why the rule prayed in the
motion shall not be granted -that he, the said Paschal, pay to the
clerk of this court for the benefit of the complainant, the sum of
forty-seven thousand three hundred and twenty-five dollars, gold,
received by him in behalf of the complainant in said cause, as
alleged in the pending motion.

Motions for such a rule ought regularly to be accompanied by an
affidavit verifying the facts on which they are grounded, and, when
not so supported, they will not in general be entertained by the
court for affirmative action; but the docket entries and papers in the
case show that due notice was given to the respondent before the
hearing, and inasmuch as the respondent appeared by counsel and
admitted that he had received the amount alleged in the motion,
and expressed through his counsel his readiness' to answer the
motion upon the merits, the court think it proper to grant the rule
nisi, giving leave to the parties respectively to file, at the hearing
on the rule now ordered, such affidavits, pertinent to the issue in-
volved in the rule, as they shall be advised are necessary to the
present inquiry. Rule granted.

31r. T. J. Durant for the motion. ilfr. A. G. Riddle opposing.

On the 14th day of the same November, IR. JUfSTICE COLFORD announced
that, Mr. Paschal assenting, a rule would issue to him to show cause why his
name should not be stricken from the docket in the case of Texas v. Pea-
body's Executors as counsel for the complainant. See In re Paschal, 10
Wall. 483.
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LATHAM v. UNITED STATES.

APPEAL FRO1 THE COURT OF CLAIMS.

No.6. December Term, 1869.-Decided December 13, 1869.

An order for allowing an appeal relates back to the date of the prayer for
allowance, and is considered as made on that day.

M10TION TO DISMISS. The case is stated in the opinion.
AIR. CHIEF JUSTICE CHASE delivered the opinion of the court.
This is a motion to dismiss the appeal from the judgment of the

Court of Claims, on the ground that it was not allowed within the
ninety days fixed by the statute.

And it appears that the order of allowance was not made within
the statutory time. But it also appears, on examination, that the
praier for allowance was within the time, and we have heretofore
held that the order allowing the appeal must have relation back to
the date of the prayer for allowance, and be considered as made on
that day.

The motion must therefore be Denied.

Mr. Attorney General, 31r. Assistant Attorney General Talbot,
31r. B. P. Norton and Mr. J. J. Weed for the motion. .1r. J. lt1.
Carlisle, 31fr. J. D. McPherson and M1r. L. S. Chatfield opposing.

This appeal was subsequently dismissed by the "unanimous judgment of
the court." See 9 Wall. 145.

KENOSHA v. CAMPBELL.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE DISTRICT

OF WISCONSIN.

No. 144. December Term, 1869. -Decided April 4,1870.

Campbell v. Kenosha, 5 Wall. 194, affirmed. The court is satisfied that this
writ of error was not sued out for delay, and refuses to allow 10 per
cent damages.

THE case is stated in the opinion.
IR. CHIEF JUSTICE CHASE delivered the opinion of the court.

The record in this case was before us at the December Term,
18R6. The judgment of the court below bad been in favor of the

city of Kenosha, and the* writ of error was prosecuted by the now
defendant in error. The judgment was reversed; and on a new

7
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trial, there was a judgment against the city. And the city is now
plaintiff in error, and seeks the reversal of the last judgment.

Counsel have labored with much zeal and ability to satisfy the
court that, upon the former hearing, "1 One important and control-
ling fact was misapprehended, or did not sufficiently appear in the
case at that time." But we are not convinced that there was any
such misapprehension, or that any important fact escaped the
observation of the court.

The judgment of the Circuit Court, therefore, must be Affrmed.
Under the circumstances of the case, however, we cannot say

that it was prosecuted merely for delay.
The motion for aftlrmance with ten per cent damages must, there-

fore, be denied.
Mr. John W. Gary for plaintiff in error. Mr. Wrn. P. Lynde for

defendant in error.

DOWNING v. M cCARTNEY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE

NORTHERN DISTRICT OF ILLINOIS.

No. 163. December Term, 1869.-Decided April 11, 1870.

An appeal by one of three complainants from a joint decree, without notice
to the others and without their refusing to join in it, is dismissed.

THE case is stated in the opinion.
MR. CHIEp JUSTICE CHASE delivered the opinion of the court.
The decree below was joint against the three complainants. One

only has appealed; and there is nothing in the record showing that
the other complainants had notice of this appeal, or that they re-
fused to join in it.

The appeal, therefore, must be Dismissed.
Mr. W. C. Goudy for appellant. Mr. James Hughes, M11r. J. TV.

Denver, .Mr. 6Quarles F. Peck and 3r. L. Janin for appellees.

VOOD v. RICHARDS.

ERROR TO THE CIRCUIT COURT OF THE UNITED 'STATES FOR THE DIS-

TRICT OF ALABAMA.

No. 215. December Term, 1869. -Decided April 30, 1870.

The hearing on a motion for additional security on a writ of error, sup-
ported by affidavits but without notice to the opposite party, is postponed
in order that notice may be given.

X( Viil
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MOTION to give security for costs, etc.
MR. CHIEF JUSTICE CHASE delivered the opinion of the court.
This is a motion in behalf of defendant in error for an order that

plaintiff in error, who was also plaintiff below, give additional seen-
rity for costs and damages which may be sustained by the defendant
by reason of his wrongful complaint. The motion is founded on
affidavits of insolvency of the sureties in the original bond, which
certainly are, prima facie, sufficient.

But no notice of the motion appears to have been given to the
plaintiff in error; and he has had no opportunity to put in counter
affidavits.

The hearing of the motion will, therefore, be postponed until the
first motion day in November next, in order that proper notice may
be given.

31r. L. P. Poland and J'. George S. Boutwell for the motion.
21r. P.- Phillips opposing.

THE BALTIMORE & OHIO RAILROAD v. MARSHALL
COUNTY SUPERVISORS.

CERTIFICATE OF DIVISION IN OPINION BETWEEN THE JUDGES OF THE

CIRCUIT COURT OF THE UNITED STATES FOR THE DISTRICT OF WEST

VIRGINIA.

No. 267. December Term, 1869. - Decided December 13,1869.

This court has jurisdiction of a case brought up on a certificate of division
of opinion on the question whether the Circuit Court has jurisdiction
of it.

A motion to advance is denied, because not coming within the 30th rule.

THE case is stated in the opinion.
MR. CHIEF JUSTICE CHASE delivered the opinion of the court.
The motion, to dismiss this case for want of jurisdiction, must be

denied. It comes here upon a certificate of division of opinion, and
the principal point certified is whether the Circuit Court has juris-
diction. It is quite clear that this court has jurisdiction to deter-
mine that point.

A motion has also been made to advance the cause upon the
docket on the ground that very important interests of the State of
West Virginia are involved in the litigation.

The case, however, does not come within any of the exceptions
to the 30th rule, which requires that all cases shall be heard when

xdix
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reached in the regular call of the docket, and in the order in which
they are entered.

We are obliged, therefore, to deny the motions.
Both. motions denied.

M'fr. B. Stanton and Mr. D. Lamb for the motions. r. T. J. i.
B. Latrobe and lif. .'R. Tucker opposing.

COX v. UNITED STATES ex rel. McGARRAHAN.

ERROR TO THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.

1o. 337. December Term, 1869. -Decided January 19, 1870.

The court deny a motion to rescind an order advancing this cause founded
upon the fact that the writ of error to the judgment below was allowed
November 30, 1869, less than thirty days before the first day of the
present term, which began December 6, 1869.

THIS was a motion to rescind an order, made December 13, 1869,
advancing this case for trial. The case is stated in the opinion.

MR. CHIEF JUSTICE C SE delivered the opinion of the court.
We have considered the objection made by M]fr. Phillips to the

hiearing, during the present term, of the case of The Secretary of the
Interior v. ofeGarrahan. It is founded upon the fact that the writ
of error to the judgment of the Supreme Court of the District of
Columbia, directing the issue of a peremptory mandamus to the Sec-
retary was allowed on the 30th November, 1869, less than thirty
days before the first day of the present term began, on the sixth of
the present month.

The citations and the writ of error were both served on the same
day. The 22d section of the Judiciary Act, taken in connection
with the act of 1803, provides for the re-examination of cases on
writ of error, the adverse party haying at least thirty days' notice.
This provision does not necessarily require that the thirty days'
notice shall be given prior to the first day of the term; but in the
case of Welsh v. lfandeville, 5 Cranch, 321, the court held as a
matter of discretion, that they would not compel the hearing of the
cause at the first term unless such notice had been given, and this
decision was made the rule 'of the court. This decision was made
in accordance with a rule of the court adopted February Term, 1803,
1" Wheat. xvi, Rule XVI, that where the writ of error issued within
thirty days before the meeting of the court, the defendant is at liberty
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to enter his appearance and proceed to trial; otherwise, the cause
must be continued. The above decision seems to have been made
in 1809. By the rule adopted February Term 1821, 1 Pet. xxiv,
Rule XIX, § 1, it was made the duty of the plaintiff to docket the

cause or file the record within the first six days of the term, on
failure of which the defendant might docket the cause and file the
record; and thereupon the cause was to stand for trial as if the
record had been filed within the first six days. The defendant had
the option, upon a certificate of the clerk of the court where the
judgment was rendered, to have the cause continued or dismissed
without hearing. Motion denied-

Jlfr. Attorney General and lfr. J. Hubley Ashton for plaintiff ip
error. .Mr. P. Phillips and YVr. A. L. Merriman for defendants in
error.

On the denial of this motion the argument of the cause proceeded. The'
case is reported in 9 Wall. at page 298.

PEYTON v. HEINEKIN.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE

M1IDDLE DISTRICT OF TENNESSEE.

iNo. 127. December Term, 1871.-Decided April 15, 1872.

There is no merit in any of the defences set up here; and, it being appar-
ent that the appeal was taken for the purpose of delay, the judgment
below is affirmed with interest and 10 per cent damages.

In a contract between a commission merchant in New York and a person in
another State that the latter shall send merchandise to the former to be
sold, and that the former shall make advances on it to be repaid with
commissions and interest out of the sales, the rate of interest is to be
determined by the laws of New York, the place of performance.

A factor who insures goods consigned to him for the benefit of his princi-
pal may recover from him the cost of the insurance.

THE case is stated in the opinion.
IR. JUSTICE STRONG delivered the opinion of the court.

There is no merit in any of the exceptions which have been taken
to this decree. The contract, which was a deed of trust to secure
the repayment of future advances, defined with sufficient certainty
the property conveyed, and there could have been no difficulty in
identifying it even without reference to the deeds of the grantor.
These deeds were, however, referred to as parts of the description,
and they may, therefore, be called in aid of the description, if it
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could be held defective. But no such defence was set up in the

court below. It was not there pretended that the contract was void,

either for uncertainty of description, or for any other reason.
Nor is there any validity in the objection that the contract was

usurious. The complainants were commission merchants in the
city of New York, who agreed to advance money to the defendant,
from time to time. To reimburse them for such advances, the

defendant undertook to send flour to them in New York, which they
agreed to sell and, after deducting commissions and legal interest

according to the New York rate, to credit him with the balance.
Thus the advances were to be made in New York, and they were

to be repaid there. That State was the place of performance, and
hence it was legitimate to fix the rate of interest there allowed by
law.

There is no error in the decree directing a sale. It is sufficiently
specific, and the defendant cannot complain that the sale was

ordered to be upon credit when it might have been decreed to be for
cash.

The exceptions to the report of the master require only slight
notice. They are very trivial. The credit of $40 discount on the

draft of August 24 was properly disallowed. The draft was paid

by the complainants in full when it fell due; and the defendant is
charged with interest only from the time of payment.

The charge of money paid by the complainants for insurance was

correct. They were factors, and it was their duty to protect the

flour with the same care as that which a prudent man would extend
to his own. It is a recognized usage, if not the duty, of factors, to

insure their principal's goods. Smith Mer. Law, 124, 125.
The calculation of interest by the master was only too favorable

for the defendant.
This disposes of the case. It is very obvious to us that this

appeal was taken only for the purpose of delay. It is therefore
Affirmed with'interest and ten per cent damages.

J1r. Henry Cooper, l1r. Baylie Peyton in person, and Mr. Caleb
Cushing for appellant. Mr. Conway Robinson for appellees.
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Gardner v. Goodyear Dental Vulcanite Co.

GARDNER v. GOODYEAR DENTAL VULCANITE COM-
PANY.

APPEAL FROM THE CIRCUIT COURT' OF THE UNITED STATES FOR THE

DISTRICT OF RHODE ISLAND.

No. 133. December Term, 1871. -Decided March 3,1873.

One party to a suit cannot pay the fees of counsel on both sides, both in the
court below and on appeal, without being held to have such control over
both the preparation and argument of the cause, as to make the suit
merely collusive in both courts.

MOTION TO DISMISS. The case is stated in the opinion.
MIR. CHIEF JUSTICE CHASE delivered the opinion of the court.
The original suit in equity was brought by the Goodyear Dental

Vulcanite Company against Gardner, to enjoin him from the use of
certain patented subjects, belonging, as alleged, to the company,
and for an account. The case was heard upon a bill, answer and
testimony, and there was a decree in favor of the company in the
Circuit Court for the District of Rhpde Island in September, 1870.
Upon appeal to this court, the decree below was affirmed on the 6th
of May, 1872, but the opinion has not been read.

The defence was conducted by counsel originally employed and
paid by Newbrough, under whom Gardner was licensee. On the 1st
of July, 1869, before the decree in the Circuit Court, Newbrough
and the company compromised all matters of difference between
them, with the understanding that this suit should go on to the final
hearing and determination, both in the Circuit Court and in this
court, on appeal, as if the compromise had not been made.

The company, however, paid the counsel employed for the defence
as well as for themselves in the Circuit Court, and subsequently in
this court.

These facts appear from the record and from the admissions of
the company, in the 9th Article of their answer to the motion to
dismiss the appeal. They are the only facts which we think it nec-
essary to notice.

It may be that the company has not become the legal or equitable
owners of the opposing interests involved in the suit. There may
be, and doubtless are, large opposing interests, of which they are
neither the legal nor equitable owners. But it cannot be admitted
that one party to a suit can pay the fees of counsel on both sides,
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both in the court below and on appeal, without being held to have
such control over both the preparation and argument of the cause,
as to make the suit merely collusive in both courts. It can make
no difference that the counsel fees were charged to the party appar-
ently, though not really, liable tor pay them, and payment from the
other party procured through him. This, indeed, is a circumstance
against the party who pays the fees, rather than in his favor.

The motion to vacate the decree of affirmance, heretofore made,
and to dismiss the appeal must, therefore, be granted, and an order
made to recall the mandate which has been issued to the Circuit
Court. We take occasion, however, to say, that we see nothing in
the conduct of the counsel who actually represented the company
which merits blame, or which ought to affect in any degree the high
esteem in which they have been held. Neither of them appears to
have had any knowledge of any arrangements made by their client
with the opposing party. Motion granted.

Mr. J. ,S. Black for the motion. Mi'. Causten Browne submitted
an explanatory statement to the court.

WELCH v. B ARNARD.

APPEAL FROM ME CIRCUIT COURT OF THE UNITED STATES FOR THE
EASTERN DISTRICT OF ARKANSAS.

No. 141. December Term, 1871.-Decided April 22, 1872.

The decree below rightfully denied to the parties their claim for rents and
profits, and it is affirmed.

THE case is stated in the opinion.
MR. JusTIcn FIELD delivered the opinion of the court.
In 1837 one Thomas Barnard, a citizen of the State of Mississippi,

filed a bill in the Circuit Court of the United States for the Eastern
District of Arkansas, against Chester Ashley, Silas Craig and others,
to obtain a decree for the cancellation of certain patents issued to
them, and to quiet his title to certain real property in Arkansas, of
which he claimed to be the owner and occupant.

In 1853, by a decree of the court rendered in that suit and in a
cross-suit commenced by the defendants, the title to the property
was adjudged to be in Silas Craig, and the heirs and executrix of
Chester Ashley, he having died pending the suits; and the com-
plainants were decreed to surrender possession of the premises, or
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such parts thereof as were occupied by them, and to pay the value.
of the rents and profits of such parts as were possessed and used
by Barnwood or his heirs, he also having died pending the suits,
after the conveyance of the 'property by the governor of the Terri-
tory to Craig and Ashley, until such parts were sold by them to
other persons. And it was ordered that it be referred to a master
in chancery, to take and state an account of such rents and profits,
and to ascertain what portions, if any, of the property had been
sold by Craig and Ashley to other persons; and the master was
directed to exclude from the account the rents and profits of the
portions thus sold, from the time of their sale.

This decree was affirmed by this court at the December Term,
1855, and the case was remanded for further proceedings to be had
respecting the rents and profits.

Upon filing the mandate in the Circuit Court a reference was had
to a master to examine and state an account of the rents and profits
as directed by the decree. No report was made by him, or if made,
was ever acted upon; and in consequence of the death of some of
the parties, and proceedings taken to revive the suit, nothing ap-
pears to have 'been done with respect to the account ordered until
1869. The suits being then revived, a new master was appointed

to take the account; and in 1868 he made his report, finding that
the rents and profits of the property whilst possessed and enjoyed
by the complainants, with interest, amounted on the 16th of April
of that year to over eighteen thousand dollars.

He also reported that, as appeared by the answer and cross-bill
of the defendants, Craig and Ashley, the lands, of which he had
taken an account of the rents and profits, had been sold by them

long anterior to the decree, and before any rent was proved to have
accrued; and that no other evidence of sale was presented to him.
As the decree only required an account to be taken of the rents and
profits which had accrued previous to a sale by Craig and Ashley,
the Circuit Court refused to confirm the report, and denied to the

parties their claim for rents and profits; and in so ruling, in our
judgment, ruled rightly. Decree affirmed.

Mr. Watkins and M. U. M. Rose for appellants. Mr. George
Taylor for appellees.
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BAIRD v. UNITED STATES.

UNITED STATES v. BAIRD.

APPEALS FROM THE COURT OF CLAIMS.

'Nos. 223, 224. December Term, 1871.-Decided Novmber 18, 1872.

Although this court does not apply strict rules of pleading to cases appealed
from the Court of Claims, yet the allegations and proofs must so far
correspond as to give to the United States the benefit of the principle of
res judicata in cases where they ought to have the protection which it
affords.

When a petition in the Court of Claims is silent upon a subject which forms
part of the res gestce, that silence concludes the petitioner.

On the proofs, this court arrives at the conclusion that the judgment of the
Court of Claims was right, both in respect of the petitioner, and in
respect of the United States.

THE case is stated in the opinion.
MR. JUSTICE SWATNE delivered the opinion of the court. These

axe cross appeals from the judgment of the Court of Claims.

Baird as the surviving member of the firm of M. W. Baldwin
& Co. was the petitioner. That court gave him a judgment for
$23,750. He appealed and contends that he is entitled to recover

a much larger sum. The United States appealed and insist that he
is entitled to nothing. The finding of facts presents the case as it

is before us for examination.
On the 17th of March, 18,64, the United States, by their proper

officer, ordered Baldwin & Co. to make for them fifteen locomotive

engines, "at the earliest practical period," "to the exclusion of all

other interests or contracts whatever, it being understood" that

they would be "indemnified from any damage resulting from a
compliance with this order." It was added, "In replacing any

engines taken from other parties in filling this order, you are au-

thorized to charge the government any advance in the cost of labor
and materials over the cost of those on the 9th of November, 1863."

On the same day Baldwin & Co. replied that they would furnish the
engines. " The whole number to have precedence of all other

work whatever, and to be finished with all possible despatch, for

which," they said, " we are to receive $18,947.72 for each engine,
and government tax."

This correspondence constitutes the contract between the parties.
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At the date of the order Baldwin & Co. were under a contract to
make and deliver to other parties ninety-eight engines. Eighteen

of them were finished while the government work was in progress.
Of the remaining eighty, thirty-two were contracted for at fixed
prices, and the remaining forty-eight at contingent prices to be
determined by the cost of labor and materials at the date of delivery.
In respect to the forty-eight the rise of prices was calculated, not
up to the date of delivery, but up to sixty days before delivery,

that is, up to the time at which they would have been delivered, as
the petitioner alleged, but for the interposition of the government.

The Court of Claims found that the abatement thus made by
Baldwin & Co. was about $1250 upon each engine and that on
a settlement with the Galena and Chicago Railroad Co., they sus-

tained a specific loss of $5000 by reason of the delay caused by the
execution of the order of the United States.

The government paid the contract price of the engines, amount-
ing in the aggregate to $292,742.25. There was paid subsequently
on account of the increase in the cost of labor, materials, interest,
etc., in respect to these engines the further sum of $97,507.76,
making the whole sum paid by the United States $390,250.01.

The Court of Claims awarded to the petitioner $1250 for the
abatement of price on each of fifteen engines, which were, "in fact,
pushed out of their place into a period of higher prices than they

would otherwise have been built for, by the interposition of the

government," and the $5000 lost in the settlement with the Galena
and Chicago Railroad Company. The aggregate of these sums is
the amount for which the judgment was given. The question pre-

sented for our consideration is, whether this judgment is wrong as
to either of the parties. The examination of the subject renders it
necessary to look carefully into the contract, in connection with the
facts developed in the findings by the court.

The government was to pay a stipulated sum for each engine and
the tax.

This was done.
It was to pay for any advance in the price of labor and materials

beyond the rates which obtained on the 9th of November, 1863.
This also has been done. Upon these subjects the petition is

.silent, and that silence concludes the petitioner.
This court has never been strict in applying the rules of pleading

to this class of cases, and has looked to the substantial justice and

evii
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law of the case, rather than to the manner in which the questions to
be considered are presented. But the allegations and proofs must
so far correspond as that the latter shall not wholly depart from the
case made in the petition, and introduce demands which the govern-
ment had no notice to meet. The rule of correspondence to this
extent is vital to the substance of the proceedings, and it is neces-
sary to give to the United States the benefit of the principle of res
judicata in cases where they ought to have the protection which it
affords.

Baldwin & Co. were to be " indemnified from any damage result-
ing from compliance with the order of the government."

The petition is confined to a claim arising under this clause of
the agreement. It was, therefore, the only one open for the exami-
nation of the Court of Claims, and it is the only one before us for
consideration.

The $5000 lost by Baldwin & Co. in' the settlement with the
Galena and Chicago Company was clearly within the scope of this
clause, and was properly allowed by the court below.

It is equally clear that the fifteen engines constructed for the
government displaced and postponed the construction of an equal
number under the contracts of Baldwin & Co. with other parties,
and subjected them to a loss of $1250 on each engine so postponed.
If the indemnity clause has any meaning or effect it must be held to
include this charge also. We think it was properly allowed by the
Court of Claims, and that there is no ground for complaint on the
part of the United States. But the court refused to make the like
allowance for the residue of the eighty engines. In this the learned
counsel for the petitioner insist that a gross error was committed,
and here lies the stress of the case. The difficulty of arriving at a
satisfactory conclusion is increased by the finding of the court that
the work upon the whole eighty "was delayed about two months.".
Nevertheless, we think this claim of the petitioner is not well
founded. The Court of Claims found that eighteen engines "1 were
finished for private parties while the government work was in
progress." In regard to them there was no delay. This shows
that the capacity of the establishment was equal to the construction
of thirty-three engines at the same time. Baldwin & Co. were to
construct eighty for private parties. They agreed to construct for.
the government fifteen in addition, and to give them the preference
in the order of construction. The additional time necessary to con-
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tract the eighty would be the time which it required to construct the
additional fifteen for the government: no more and no less. Sup-
pose when the government order was completed they had decided
not to make the fifteen of the eighty which would have been first put
under way if the government order had n9t been given. Then there
could have been no postponement except as to those fifteen. The
residue of the eighty would have been unaffected as to the time of
their completion: Again; if, when the government order was given
it had been determined to construct the fifteen displaced and post-

poned engines last, instead of next after those of the government,
and this purpose had been carried out, then, again, there could have
been no delay except as to the fifteen last constructed.

In the light of these considerations, we can come to no other con-
clusion than that the judgment of the Court of Claims was right in
respect to the petitioner, as well as the United States. The allow-
ance of damages was properly limited to fifteen engines, instead of
being extended to the eighty in question. The contractors had no
right so to conduct their business as unnecessarily to swell their

claim for the damages. Their duty was in the other direction.
Wicker v. Hol)pock, 6 Wall. 94, 99. Nor can the petitioner be
permitted now so to shape his demand as to work out improperly
the same result, The theory submitted by his counsel is ingenious,
but it does not answer the views we have expressed, and it is un-
sound. We think it is entirely clear that there could have been
no delay, and consequently no loss imputable to the government
beyond what relates to fifteen of the engines ordered by other
parties.

Neither party in the argument here objected to $1250 as the
measure of damages to be applied. We have therefore not deemed
it necessary to consider that subject.

The judgment of the Court of Claims is Affirmed.
Milr. Attorney General and .Mr. Sohcitor General, for the United

States. .'r. J. Mf. Carlisle and ./l'. J. D. McPherson for Baird.
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MONGER v. SHIRLEY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
EASTERN DISTRICT OF TENNESSEE.

No. 355. December Term, 1871.-Decided March 25, 1872.

No appeal being asked for below or rendered, no appeal bond given, and
there being no citation, the appeal is dismissed on motion.

MOTION to strike the case from the docket. The case is stated in
the opinion.

MR. CHIEF JUSTICE CHASE delivered the opinion of the court.
The record does not show that an appeal was asked for or ren-

dered. An appeal bond was filed, but there was no approval of it
by the court,. nor was there any citation. It is unnecessary to say
more than that the appeal must be dismissed. Brockett v. Brock-ett,
2 How. 238; Palmrer v. Donner, 7 Wall. 541; Castro v. United
States, 3 Wall. 46, 49. Dismissed.

.M. John Baxter for the motion. Mr. HU. Maynard and Mr. T.
A. R. Nelson, opposing.

HUNTINGTON v. TEXAS.

FIRST NATIONAL BANK OF WASHINGTON v. TEXAS.

ERROR TO THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.

Nos.429,523. December Term, 1871.-Decided February 5, 1872.

After hearing the parties the court advances the causes as causes in which
a State is a party under the act of June 30, 1870, 16 Stat. 176, c. 181. Rev.
Stat. § 949.

MOTION TO ADVANCE. The case is stated in the opinion.
LMR. CHnF JUSTICE CHASE delivered the opinion of the court.
The motion to advance these cases is made under the act giving

priority to certain cases in which a State is a party in the courts of
the United States. That act provides that it shall be the duty
of the court on sufficient reasons shown, to give causes in which a
State is a party preference and priority over all other civil causes
pending in such court between private parties. The question pre-
sented by these cases relates to the right of the State of Texas to
certain bonds of the United States which are said, under the decis-
ion of this court in Texas v. White, 7 Wall. 700, to belong to the
State; and it is stated by the governor of the State that the money
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represented by the bonds is part of the school fund and is very
much wanted for the schools. This seems to us sufficient reason for
advancing the causes. They will, therefore, be specially assigned
for hearing on Monday, the 4th of March, unless the counsel agree
upon a different day. M31otion granted.

11r. B. T. Merrick, Jr. Geo. Taylor and Mfr. T. J. Durant for
the motion. Mr. Walter S. Cox and .Mr. J. Hubley Ashton oppos-
ing. Mr. Caleb Cushing, for the Bank of Washington, opposing.

WILLIAMS, COLLECTOR, v. REYNOLDS, AGENT, ETC., OF THE

LAFAYETTE AND INDIANAPOLIS RAILROAD COIXPANY.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE

DISTRICT OF INDIANA.

No. 93. December Term, 1872.-Decided January 20, 1873.

Since the passage of the act of July 13, 1866, c. 184, §§ 67, 68, 14 Stat. 172,
and the repeal of § 50 of the act of June 30, 1864, 13 Stat. 241, the Cir-
cuit Courts of the United States have no jurisdiction of cases arising
under the internal revenue laws, to recover duties illegally assessed, and
paid under protest, unless the plaintiff and defendant in such suit are
citizens of different States.

THE case is stated in the opinion.
M . JUSTICE CLIFFORD delivered the opinion of the court.
Internal Revenue taxes were assessed against the aforesaid Rail-

road Company, or against the plaintiff as their agent and trustee;
and the plaintiff, as such agent and trustee, denying the legality of
a portion of the tax, brought an action of asswmnpsit in the Circuit
Court of the United States for that district against the defendant,
the Collector of Internal Revenue, to recover back that amount,
as having been unlawfully assessed by the assessor and illegally
exacted by the defendant as such collector.

It appeared by the declaration that the net earnings of the Rail-
road Company for the period therein specified, were duly and cor-
rectly reported to the assessor, and that the assessor assessed the
same as required by law, and that the plaintiff, as the agent and the
trustee of. the Company, paid the amount of the tax without com-
plaint.

None of those proceedings are drawn in question; but it also
appears that the Company had on hand at that time the sum of one
hundred thousand dollars invested in government bonds, the same
being a surplus fund which accrued from the net earnings of an
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earlier period; and that the assessor also levied an internal revenue
tax of, five per cent on that fund, to which the defendant, as such
agent and trustee, objected and appealed to the commissioner for
relief, which was denied by the commissioner; and it appears that
he affirmed the action of the assessor.

Payment having subsequently been demanded, the plaintiff sub-
mitted and paid the tax, and brought this action to recover back
the amount. Service was made and the defendant appeared and
demurred to the declaration, but the court, having heard the parties,
overruled the demurrer, and the defendant was permitted to plead
to the merits.

Subsequently, the defendant filed a special plea in bar of the
action in substance and effect as follows: That the fund assessed
was a surplus fund of the Company; that the same nor any part
thereof had ever been divided among the stockholders, nor paid
over to them, or passed to their credit; that it was retained and
held by the Company as a corporation; and that the legal title to
the same remained vested in the Company; that the fund accrued
from earnings of the Company, and was gain, profit and income;
and that it was duly assessed as such against the plaintiff for that
year; and that the tax was duly collected by the defendant as such
collector.

Instead of replying and taking issue upon the matters of -fact set
forth in the plea, the plaintiff filed a general demurrer to the same,
and the defendant joined in demurrer. Hearing was had, and the

-court sustained the demurrer, and rendered judgment for the plain-
tiff, and the defendant sued out a writ of error and removed the
cause into this court.

Examination to any extent of the merits of the controversy is
unnecessary, as the only error assigned by the present plaintiff is,
that the Circuit Court had no jurisdiction of the suit, as both parties
are citizens of the same State, and it is quite clear that the error
assigned is sufficient to dispose of the case, as it appears from the
pleadings that the matter of fact alleged to show a want of juris-
diction in the Circuit Court is well founded.

Assurnpsit for money had and received is undoubtedly the appro-
priate remedy to recover back moneys paid under protest for inter-
nal revenue taxes illegally exacted, or where an appeal in such
a case was duly taken before making the payment to the Commis-
sioner without success; and if commenced in the state court the
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action may be removed on petition of the defendant into the Circuit
Court for the district where the service was made, and in that state
of the case the jurisdiction of the Circuit Court is clear beyond
doubt, irrespective of the citizenship of the parties, as it is made so
by the express words of an act of Congress.

All cases in law or equity arising under the revenue laws were
declared to be cognizable in the Circuit Courts by the act "of the
2d of March, 1833, unless where it appeared that other provis-
ions for the trial of the same had previously- been made by law.
4 Stat. 632.

Doubts were entertained whether cases arising under laws subse-
quently passed, to levy and collect internal revenue taxes, would be
included in that provision, as no such acts were in force at the
time that act was passed; and to remove all such doubts upon the
subject, Congress, on the 30th of June, 1864, enacted that the pro-
visions of that act "1 shall be taken and deemed as extending to and
embracing all cases arising under the laws for the collection of
internal duties, stamp duties, licenses or taxes, which have been or
may be hereafter enacted." 13 Stat. 241.

Beyond doubt, the effect of that enactment was to confer upon
the Circuit Courts original jurisdiction in all cases, whether in law
or equity, arising under the laws passed to levy and collect internal
revenue taxes; but Congress, on the 13th of July, 1866, repealed
the section of the act conferring such jurisdiction, and also enacted
that the original act confei'ring such jurisdiction in certain revenue
cases, entitled "An Act to provide for the Collection of Duties on
Imports," shall not be so construed as to apply to cases arising
under an act entitled "An Act to prdvide Internal Revenue to
support the Government," or any act in addition thereto or in
amendment thereof, nor to any case in which the validity or inter-
pretation of said act or acts shall be in issue. 4 Stat. 632 ; 14 Stat.
172, §§ 67, 68; Hornthall v. Collector, 9 Wall. 560, 565 ; Insurance
Co. v. Ritchie, 5 Wall. 541.

Since the passage of the last-named act, and the repeal of the 50th
section of the prior act, the Circuit Courts have no jurisdiction of
cases arising under the internal revenue laws, to recover back
duties illegally assessed and paid under protest, unless the plaintiff
and defendant in such suit are citizens of different States. Such
action, if the parties are citizens of different States, may be com-
menced in the Circuit Court; but if they are citizens of the same
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State, the suit must be commenced in the state court and be prose-
cuted there, unless it is removed into the Circuit Court for the same
district, in pursuance of some one of the acts of Congress passed
for that purpose. Assessor v. Osborne, 9 Wall. 567 ; Philadelphia
v. Collector, 5 Wall. 720, 728.

Jurisdi6tion of the Circuit Courts in suits of a civil nature at
common law or in equity, as conferred by the 11th section of the
Judiciary Act, extended only to cases where the United States are
parties or petitioners or where an alien is a party, or where the suit
is between the citizen of a State where the suit is brought and a
citizen of another State; but the 12th section of the act made pro-
vision that the defendant, in certain cases and under certain condi-
tions, might remove the cases from the state court into the Circuit
Court "1 to be held in the district where the suit is pending." 1
Stat. 78.

Amendments have been enacted to the provision giving authority
to the defendants to remove such cases from the state courts into
the Circuit Courts, extending that right, and even conferring the
same right in a limited class of cases upon the plaintiff; but it is
unnecessary to enter into any discussion of those provisions, as no
one of them has any tendency to support the jurisdiction in this
case. 4 Stat. 632; 12 Stat. 756; 14 Stat. 46, 172, 307, 558; 15
Stat. 227, 253, 267; 16 Stat. 261, 440.

Viewed in any light, it is quite clear that the Circuit Court had
no jurisdiction of the case.

Judgment reversed, and the cause remanded, with directions to
dismiss the suit for want of jurisdiction.
Xr. Attorney General for plaintiff in error. MJr. . F. lfcDonald

and -Hr. A. L. oaclhe for defendant in error.

MAYS v. FRITTON.

ERROR TO THE SUPREME COURT OF THE STATE OF PENNSYLVANIA.

No. 553. December Term, 1872. -Decidied February 10, 1873.

Tihe claim set up in the state court being founded on the Bankruptcy Act,
and the decision of the state court being adverse to it, this court has
jurisdiction to review it.

MOTION TO DISMISS. The case is stated in the opinion.
MR. CHIEF JUSTICE CHASE delivered the opinion of the court.
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This is a motion to dismiss the writ of error for want of jurisdic-
tion.

Upon looking into the record, we find that the only claim set up
by the plaintiffs in error was founded upon the act of Congress

known as the Bankruptcy Act; and that the decision of the Supreme
Court of the State was against the claim.

The case is within the very words of the act of February 5, 1867,
giving to this court jurisdiction to review the decisions of the state

courts; and the motion must be denied.
.146 J. H. Parsons and Tr. P. Phillips for the motion. .Mr. T.

J. Duri'ant and 3if". 0. W. Horor opposing.

GARRATT v. SEIBERT.
ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE DIS-

TRICT OF CALIFORNIA.

No. 35. October Term, 1873.-Decided Iarch 23, 1874.

If the subject of a patent is a combination of several processes, parts or
devices, the use of any portion of the combination less than the whole is
not an infringement.

The second claim in the patent granted to Nicholas Seibert for an improve-
ment in lubricators for steam-engine cylinders, does not embrace the
heating apparatus and the combination devised for preparing tallow for
use in the lubricator, which is covered by the first claim in the patent.

THIS was an action at law for alleged infringement of letters
patent, dated February 14, 1871, granted to Nicholas Seibert for
an improvement in lubricators for steam-engine cylinders. The case
is stated in the opinion.

A_. JUSTICE STRONG delivered the opinion of the court.
If the true construction of the patent be, as the plaintiffs in error

contend, that the patentee's second claim is for a combination of all
the devices mentioned in the specification, there was error in the
instruction given to the jury by the Circuit Court. It is undoubtedly
the law, that if the subject of a patent is a combination of several
processes, parts or devices, the use of any portion of the combina-
tion less than the whole cannot be an infringement. There may
indeed, be a patent for a combination 9f many parts, and at the
same time for an arrangement of some of the parts constituting
another combination, but still a part of the larger; yet, if there be
no patent for the constituents, they are open to the public for use in
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combination, provided all the elements of the patented combination
be not employed. It is therefore needful to inquire what are the
elements of the combination which is protected by the patent.

The specification describes it as a new and useful improvement in
lubricators for steam-engine cylinders, and describes it largely, if
not principally, by reference to the accompanying drawings. It
consists in the arrangement of several constituents, no single one of
which is claimed to be new. These parts a:e a condensing-pipe
connecting the steam-pipe with the lubricator ; a reservoir for water,
the product of condensed steam; a cup or vessel for oil or other
lubricating material, placed vertically and somewhat lower than the
water reservoir, but connected with it by a pipe leading from near
its lower extremity to the bottom of the reservoir, and having near
its upper end a pipe leading to the cylinder and valve chests, with a
check-valve at the oil vessel and a stop-cock between it and the
cylinder ; a waste cock at the bottom of the oil vessel; a screw plug
at its top, through which the lubricating material may be supplied;
and a regulating valve by which the flow of water from the water
reservoir into the oil vessel can be controlled. To these is added a
glass tube with a sliding-gauge, arranged so as to stand vertically
and parallel with the oil vessel, and connected with it at either
extremity, its purpose being to indicate the amount of oil used.
The operation of these devices thus arranged is described to be the
following : The 'condensed water in the water reservoir, being higher
and heavier than the oil in the oil vessel, forces itself under the oil
in both that vessel and the glass tube, and causes it to pass out
through the pipe leading to the cylinder and valve-chest into the
steam-pipe, thus lubricating the valves and cylinders. These are
all the devices necessary for the improved lubricator claimed to
have been invented by the patentee, and such is their arrangement.
The thing discovered and embodied in a practical combination was
that by feeding a column of condensed water under the lubricant
contained in a vessel the lubricant might be forced upward and out-
ward, through a discharge pipe, into the cylinder, and upon the
bearings of the engine, and that its flow might be controlled by a
regulating valve. To embody this principle, nothing more than the
devices we have mentioned is needed, and no other device is em-
ployed by the patentee. Those mentioned, arranged as they are,
constitute a lubricator, and with a fluid lubricant they are sufficient.

But as it might be desired sometimes to use tallow, the patentee
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devised another combination, of different devices, by which steam
can be conducted from the steam-chest of the engine into an annular
space between two concentric vertical tubes located in the vessel
containing the oil or tallow, the purpose being to reduce the tallow
to a fluid condition, so that it can be forced by the upward pressure
of the water through the discharge-pipe into the cylinder and valve-
chest. It is for this combination the first claim of the patent is
made, and the second claim is for the improved lubricator, consist-
ing of the parts described in the specification, constructed and
arranged substantially as specified.

It is upon the construction of this second claim that the parties
are at issue, and the question to be decided is, whether the combi-
nation for heating tallow is a material part of the combination
constituting a lubricator, which is the subject of the second claim.
Upon the answer to this question depends the solution of the further
question, whether a party not claiming under the patentee can use
the lubricator, without the heating arrangement, and be guilty of no
infringement.

The Circuit Court was of opinion, and so instructed the jury, that
the second claim covers only the combination which makes the lubri-
cator, without the heating apparatus, and does not embrace the com-
bination devised for preparing tallow for use in the lubricator.
Was this instruction erroneous? It must be admitted the specifica-
tion is obscure, and that the second claim has not the precision which
it should have. But while it is impossible to determine with entire
certainty what the patentee intended to assert in his second claim,
we cannot say that a wrong construction was given to it by the
court. The combination which primarily and essentially constitutes
a lubricator, is independent of any heating or melting arrangement.
It can be used by itself and accomplish all the purposes of a lubri-
cator. Every part of it contributes to the embodiment of the
principle of the invention. The other combination designated in
the first claim is no necessary part of it. Nor is its purpose the
same. Though it may be used in connection with the devices, that,
combined, constitute a lubricator, its design is only to prepare solid
substances for use in the other combination. Its principle is to
accommodate, the lubricator proper to the use of tallow. And the
patentee appears to have considered it as not essential to the suc-
cessful operation of his lubricator. He begins his description of it
by specifying its primary element as a cock to regulate the admis-
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sion of steam from the steam-chest into the oil vessel "when tallow
is nsed." Of course, when tallow is not used it has no office. It
would seem, therefore, not to be an unreasonable construction of
the second claim of the patent to hold that it embraces only the
combination which makes up a complete lubricator. And that it
does not comprehend the heating arrangement, which may or may
not be used in connection with it.

It follows that the exception of the plaintiffs in error to the chdrge
of the circuit judge cannot be sustained. The judgment is

Affrmed.

.M. 111. A. Wheaton and Mr. Thomas T. Everett, for plaintiffs in
error. Mr. Edmund L. Goold, Mi'. A. H. Evans, -Mr. Charles T.
Botts and M1r. W. 17. Boyce for defendant in error.

STITT v. IUIDEKOPHER.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE

WESTERN DISTRICT OF PENNSYLYANIA.

Xo. 47. October Term, 1873. -Decided October 28, 1873.

Under the circumstances, the court allows an amendment of the record, on
the certificate of the court below, without issuing a writ of certiorari.

MOTION for certiorari., The case is stated in the opinion.
MIR. JUSTICE CLIFFORD delivered the opinion of the court.
The motion for certiorari is denied. But the court, in view of the

circumstances, and on the authority of the case Woodward v. Brown
and Wife, 13 Pet. 1, allow an amendment to be made in the tran-
script by the entry of the judgment in the following words:
"May 18, 1871. Judgment on the verdict." It appearing by the
certificate of the clerk of the Circuit Court that the judgment was so
entered on that day and before the granting of the writ of error,
and that the words aforesaid were inadvertently omitted by the
clerk of the Circuit Court in preparing the transcript.

Mr. M. . Kerr, Mr. G. TV Guthrie and Mr. E. S. Golden for
plaintiff in error. Mr. Walter D. Davidge for defendants in error.

After announcing its decision on this motion, the court heard argument
on the same day on'the merits. The case is reported 17 Wall. 384.
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UNDERWOOD v. McVEIGH.

ERROR TO THE CORPORATION COURT OF ALEXANDRIA COUNTY, STATE

OF VIRGINIA.

No. 504. October Term, 1873.-Decided March 23, 1874.

The writ of error is dismissed, because it should have been directed to the
Court of Appeals of the State of Virginia.

MOTION TO DISMISS. The case is stated in the opinion..
3MR. CHIEF JUSTICE WAITE delivered the opinion of the court:
The writ of error taken in this cause is dismissed, because it

should have been directed to the Court of Appeals instead of the

judge of the Corporation Court of Alexandria. Dismissed.
MR. JUSTICE CLIFFORD dissenting:

Jurisdiction is vested in the Supreme Court, in certain cases, to

re-examine and reverse or affirm upon a writ of error, the final
judgment or decree rendered in the highest court of law or equity of
a State, in which a decision in the suit could be had in the courts

of the State.
Cases of the kind consist of several classes, all of which are plainly

described in the 25th section of the Judiciary Act, which also points

out, in terms equally plain, the respective conditions annexed to the
exercise of the right; as, for example, the decision of the state

court, in one class of the cases, must be against the validity of a
treaty or statute of, or an authority exercised under, the United

States; and in another class the decision of the state court must
be in favor of the validity of a statute of, or an authority exercised
under, a State in the respect therein specified; and in a third class
the decision of the state court must be against the title, right, privi-
lege, or exemption specially set up or claimed, as therein described,

by the parties suing out the writ of error.
Congress undoubtedly intended by that provision to give the party

aggrieved, in such a case, a right to remove the cause into this court

for a re-examination, but whatever the grievance may be, the rem-

edy, if any, must in every case be pursued by a writ of error as the
act of Congress gives no other; nor does the power to re-examine

and reverse or affirm extend to any proceeding, except a final judg-
ment or decree, of the highest court of law or equity of a State in
which a decision of the suit could be had. 1 Stat. 85.
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No other process dan be employed except that given by the act
of Congress, but the act of Congress does not prescribe the tribu-
nal to which the writ of error shall be directed, from which the clear
inference is that Congress intended that it should be directed to the
tribunal, or, if more than one, to some one of the tribunals, which can
execute the commands of the writ, as it would be an idle ceremony
to direct it to a tribunal which could not execute its commands.

Common law writers define a writ of error as a commission by
which the judges of one court are authorized to examine a record
upon which a judgment is given in another court, and on such ex-
amination to affirm or reverse the same according to law. "1 Under
the Judiciary Act," says MNarshall, C. J., " the effect of a writ of
error is simply to bring the record into the appellate court, and sub-
mit the judgment of the inferior tribunal to re-examination," as it
acts only on the record, and does not, in any manner, act upon the
parties. Gohens v. Virginia, 6 Wheat. 264, 410; Suydam v. Wil-

liamson, 20 How. 437.
Such jurisdiction arises only in the cases specified in the 25th

section of the Judiciary Act; but it is a great mistake to suppose
that it is limited in its scope to final judgments or decrees rendered
in such a case by the highest court of law or equity of the State, as
it plainly extends to every final judgment or decree rendered in
such a case by the highest court of law or equity of the State, hav-
ing jurisdiction to render the decision, which is the subject of com-
plaint, however subordinate that tribunal may be, as compared with
the other judicial tribunals of the State.

Courts of various grades existed in the several States at the time
the Judiciary Act was passed, and their power and jurisdiction at
that time, as well as at the present time, were and are regulated by
statute and, of course, were, as they now axe, subject to -constant
change. Blany changes, doubtless, have since been made, but all
experience has proved that it would have been unwise to have pre-
scribed to what tribunal the writ of error in such a case should be
directed, as that is a matter which can best be determined by the
court empowered to issue the writ, the object being that it should
be directed to such a tribunal as can execute its commands.

Appellate power, in sQme form, is exercised by courts in all the
States, but the forms and modes of proceeding vary from time to
time, and it is not probable that they are at the present time pre-
cisely alike in any two States.
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Where the appellate court requires the whole record to be sent up
and executes its own judgments, it may well be held that the writ
of error should be directed to that tribunal, as no other can obey
the commands of the writ, and send the record, which is the subject
of complaint, into the appellate court for re-examination. But
where only a part of the record is sent to the appellate court, or
where, whatever is sent up, whether the whole or a part, the tran-
script is immediately returned to the subordinate court, together
with the judgment of the appellate court, for record, it is equally
plain that the writ of error from this court should be directed to the
subordinate court, as the only tribunal which can execute the com-
mands of the writ.

Cases ar1ise also where the law of the State requires a full tran-
script to be sent up to the appellate court, and makes it the duty of
that court, not only -to record its own judgment, but also that it
shall send down the same to the subordinate court to be there re-
corded, in which case there is a complete record in both courts, and
in such cases the practice is well settled that the writ of error may
be directed to either court, as it is clear that either court is compe-
tent to execute the commands of the writ of error.

Since the law requires a thing to be done, says Story, J., and
gives the writ of error as the means by which it is to be done, with-
out prescribing, in that particular, the manner in which the writ is
,to be used, it appears to the court to be perfectly clear that the writ
must be so used as to effect the object. It may then be directed,
as the learned judge said, to either court in which the record and
judgment on which it is to act may be found.

Unquestionably the judgment to be examined must be that of the
highest court of the State having cognizance of the case; but the
record of that judgment may be biought from any court in which it
may be legally deposited, and in which it may be found by the writ.
Gelston v. Hoyt, 3 Wheat. 246, 304.

In that case it was directed to the Court of Errors, which, having
parted with the record by remitting it, could not execute it. With-
out the direction having been changed, it was then presented to the
Supreme Court of the State, but being directed to the Court of
Errors, it could not be regularly executed by the Supreme Court.

Beyond doubt a new writ of error would have been required, had
not the parties consented to waive all objection and to consider the
record as properly here, if, in the opinion of this coult, the record
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could be properly brought up by writ of error directed to the Supreme
Court of the State, which, in that case, was a court subordinate to
the Court of Errors; and this court having decided that question in
the affirmative, the case was heard here under that arrangement.

Exactly the same rule was promulgated by this court in the case
of Webster v. Beid, 11 How. 457, the unanimous opinion of this
court being given by r. Justice clfeean, in which he says, the
writ of error in such a case may be directed to any court in which
the record and judgment on which it is to act may be found, and if
the record has been remitted by the highest court to another court
of the State, it may be brought up by the writ of error from the
subordinate court.

Examples where the writ of error has been directed to the subor-
dinate court to which the record has been remitted are very numerous,
and are sufficient to show that the rule laid down by 31r. Justice
Story in the leading case of Gelston v. H1oyt, has always been re-
garded as the true rule of practice in such cases. State of .Xew
York v. Dibble, 21 How. 366 ; .Almy v. State of Calforpia, 24 How.
169; Farney v. Towle, 1 Black, 350; Hoyt v. Sheldon, 1 Black,
518; Sherman v. Smith, 1 Black, 587; Cohens v. Virginia, 6
Wheat. 265; .Buell v. Van .less, 8 Wheat. 312; H7unt v. Palao, 4
I-ow. 589 ; United States v. Booth, 18 How. 476.

Nor is it necessary to rely merely upon examples, as the point
has been directly adjudicated by this court in a more recent case,-
where it was decided that a writ of error from this court is properly
directed to the court in which the final judgment is rendered, and
by whose process it must be executed, and in which the record
remains, although such court may not be the highest court of the
State, and although such highest court may have exercised a revi-
sory jurisdiction over points in the case, and may have certified its

decision to the court below. ilfeGuire v. Commonwealth, 3 Wall. 382.
Direct adjudication to the same effect was also made by this court

in the case of Green v. Van Buskirk, 3 Wall. 448, 450, in which
also, as well as the preceding case, the opinion was given by the
late Chief Justice, with the concurrence of all the associate justices
of the court. By that case it is expressly determined that, when
the highest court of a State renders a final judgment in such a case,
and sends the judgment with the record to the court below for execu-
tion, the writ of error may be directed to the subordinate court, and
the Chief Justice went farther in that case, and decided that a judg-
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ment cannot be regarded as final, in the sense of the act of Con-
gress, until it is entered in a court from which execution can issue.

Since those decisions were made and have become known to the
legal profession, the examples where the writ of error has been
directed to the subordinate court have very much increased in
number, as will appear from the following citations, to which many
more might be added : Butler v. Horwitz, 7 Wall. 258 ; Aldrich v.
.Etna Co., 8 Wall.. 491, 493; Downhan v. Alexandria, 9 Wall.

.659 ; Downham v. Alexandria Council, 10 Wall. 173 ; Insurance Co..
v. Treas rer, 11 Wall. 204; _Northern _ailroad v. The People, 12
Wall. 384; -iller v. State, 15 Wall. 478, 491 ; Coimmercial Bank
v. Rochester, 15 Wall. 639; trapo v. .elly, 16 Wall. 610; .Milten-
berger v. Cooke, 18 Wall. 421; and Insuirance Co. v. Dunn, 19
Wall. 214, both decided at the present Term.

Three grades of courts are e~tablished by the laws of Virginia, of
which the Court of Appeals is the highest, and from which writs
of error may issue to the next highest grade, which are denominated
Circuit and Corporation Courts, and from which writs of error may
issue to the lower grade, called County Courts. Writs of error
may issue from the Court of Appeals to the Corporation Courts,
upon the application of an aggrieved party.

Regularly, such a party should apply to the court which rendered
-the judgment, that the execution of the same may be suspended, as
in that event it is the duty of the court to grant such a suspension
for a reasonable time, in order that the applicant may apply to the
Court of Appeals for a writ of error. He then presents to the latter
court a transcript of the record, or of such portion of it as may be
necessary to present fully to the appellate court the point or points
involved in his complaint, accompanied by a petition for the writ,
and an assignment of errors. If the writ of error is allowed, the
judgment is suspended until the questions involved are decided in
the Court of Appeals. Due hearing is had and the Court of Appeals,
if the proceedings are regular, decides the question involved, and
affirms or reverses the judgment below, and certifies their decision
to the subordinate court, and by the law of the State, the decision
of the Court of Appeals is then required to be entered by the subor-
dinate court as its own, and the provision is that " execution may
issue thereon accordingly." No execution can issue from the Court
of Appeals, as their duty is fully performed when they have made
their decision and certified the same down to the subordinate court.
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Viewed in the light of the authorities cited and of these sugges-
tions, it is quite clear, in my judgment, that the writ of error in this
case was properly directed to the subordinate court, as fully appears
from the transcript which that court has sent up to this court, and
which is in all respects complete. Suppose it be conceded, however,
that the full record also exists in the Court of Appeals as well as in
the Corporation Court, which is not admitted, still it is clear that
the case should not be dismissed, as in that. case the law of this
court is well settled by repeated decisions, that the writ of error
" may then be directed to either court in which the record and judg-
ment on which it is to act may be found." Gelston v. Hoyt, 3 Wheat.
245, 304; Webster v. Reid, 11 How. 436, 457; .JlcGuire v. Com-
monwealth, 3 Wall. 382; Green v. Van Buskirk, 3 Wall. 448,
450.

Nothing need be said in respect to the other grounds of the
motion, as the order of this court is based entirely upon the ground
that the writ of error is directed to the Corporation Court instead of
the Court of Appeals. Such a motion, as it seems to me, is enti-
tled to no favor, as the full record is here and has been printed, and
is now in the hands of every justice of this court. All doubt upon
that subject is foreclosed, as no one suggests any diminution. On
the contrary, the principal argument in support of the motion is,
that it Will enable the defendant in error to get rid of the super-.
sedeas, and to get his execution darlier than he will if he has to wait
the decision upon the merits. Injury in that behalf will certainly
result to the plaintiffs in error, as they will be obliged to pay the
expense of another transcript, and the United States will be com-
pelled to pay the public printer for furnishing the justices of this
court with copies of the same, though the full record is aheady in
print and in our hands.

M[uch difficulty, it is apprehended, will result from the rule estab-
lished in the case, from the fact that the appellate courts of the
State have no power to supersede their own judgments in such a

case, after the judgment has been remitted to the court below for
record and execution; and it is quite clear, that a writ of error from
this court to an appellate court of the State will not operate to
supersede a judgment recorded in a subordinate court of a State,
whose duty it is to issue the final process.

Whether this court can issue a writ of supersedeas in such a case
to such subordinate court, it is not necessary now to decide, as it is
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clear that it cannot be done in this case, more than sixty days
having elapsed since the judgment was remitted to and recorded in
the Corporation Court.

Doubtless the dismissal of the suit will'be satisfactory to the
present defendant, as he will be immediately entitled to a writ of
habere facias possessionem, and the plaintiff will never be able, by
any subsequent writ of error or other proceeding, to supersede the
judgment pending the litigation.

For these reasons I am of the opinion that the motion to dismiss
should be denied.

.31r. S. Ferguson Beach for plaintiffs in error. Mdfr. P. Phillips,
.3fr. C. Cashing and Mr. 0. W. Wattles for defendant in error.

BOISE COUNTY COMMISSIONERS v. GORMAN.

ERROR TO THE SUPREME COURT OF THE TERRITORY OF IDAHO.

No. 717. October Term, 1873.-Decided March 16, 1874.

Supersedeas will not issue without notice to the other party, when the
object is to avoid an alleged improper execution of the judgment below.

MOTION for supersedeas. The case is stated in the opinion.
MR. CHIEF JUSTICE WAITE delivered the opinion of the court.
The plaintiffs in error moved in this cause, 1, for the allowance

of a suipersedeas; and 2, for a writ which shall command the mar-
shal of the Territory to restore Ben. T. Davis to the office of as-
sessor and tax-collector of Boise County, from which he has been
removed by the execution of the judgment in the court below.

They claim that before the judgment had been enforced by the
execution it had been stayed by supersedeas. If this claim is sup-
ported by the facts, no new supersedeas is now necessary. That
already obtained will operate to stay any further proceedings which
may be had under the judgment.

The real object of this motion is to avoid the effect of the alleged
improper execution of the judgment, and restore Davis to his office.
Such a motion cannot be entertained, except after reasonable
notice to the opposing party. No such notice has been given in
this case. This motion is, therefore, overruled, but without prej-
udice to its renewal after reasonable notice to the defendant in
error.

In the event of its renewal, the plaintiffs in error in order to
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obtain the relief asked, will be required to show to the satisfaction
of the court, that the judgment below was in fact executed after
they had become entitled to a stay of proceedings. llfotion denied.

.M'. Henry B. Prickett for plaintiffs in error. No appearance for
defendant in error.

Notice of the motion was given in accordance with the suggestion of
the court. The opinion of the court on this motion will be found in 19
Wall. 661.

DANE v. CHICAGO MANUFACTURING COMPANY.

APPEAL FRO21 THE CIRCUIT COURT OF THE UNITED STATES FOR THE

NORTHERN DISTRICT OF ILLINOIS.

No. 76. October Term, 1874. -Decided January 11, 1875.

All the combinations and all their separate elements patented to William.
Westlake, April 6, 1864, for an improvement in lanterns, for which
re-issued letters were obtained December 23, 1869, were anticipated by
inventions referred to in the opinion of the court.

BILL IN EQUITY for the infringement of letters patent. Decree
dismissing the bill. Complainants appealed. The case is stated in
the opinion.

MR. JUSTICE BRADLEY delivered the opinion of the court.
This case comes before us under peculiar circumstances. The

appellants were complainants below, and filed a bill as assignees of
William Westlake, of certain letters patent granted to him April 26,
1864, for an improvement in lanterns, for which they obtained a re-
issued patent November 23, 1869. The bill was dismissed, on what
ground does not appear. The defendants have not appeared to con-
test this appeal. We are left to ascertain as best we can, with such
aid as the appellant's counsel have given us, the real merits of the
controversy.

The nature and objects of the alleged invention axe described by
the patentee as follows:

"1 The nature and objects of my invention consist in the construc-
tion of lantern guards without hooks, projections or catches, stick-
ing out and interfering with the safe and convenient use of the
lanterns, and so that the same can be readily attached or detached;
in the employment of a band or disc to fill or cover the space be
tween the enlarged band or ring at the upper end of the guard and
the top of the globe, and in the application of suitable fastenings to
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secure the dome to the guard." In other words the improvement
claimed is the adaptation to a globe lantern, of a wire guard, re-
movable at pleasure, the top of which is a band or ring sufficiently
large for the globe to be passed through it, and which is separated
from the top of the globe by a disc to which it is connected by fas-
tenings that allow the said parts (the disc and guard) to be detached
at pleasure, so as to permit the removal of the globe. The object of
the disc is said to be to cover the space between the top of the
guard and the top of the globe, and to hold the latter, which it is
important should be contracted at the top. It is stated that the
fastenings referred to may be any suitable fastenings to secure the
dome or disc to the guard - spring catches being specifically de-
scribed for the purpose, but any proper fastenings being admissible.
The reissued patent originally contained three claims as follows:

"1. The lantern guard a, constructed entire, without hinge or
joint, so that, as a whole, it can be readily attached to or removed
from the lantern, as set forth.

"2. The disc g, in combination with the ring or band b, of the
guard and fastenings e, substantially as and for the purposes
specified.

" 3. The guard a, in combination with the disc g, fastenings e,
and removable globe d, substantially as specified."

The letters in these claims refer to the drawings, but the parts
designated will be readily understood from the foregoing description.

The first claim, which was for the removable guard alone, was
afterwards surrendered by a formal disclaimer filed in the Patent
Office April 12, 1871.

The other two claims are for combinations; but the disc desig-
nated in the drawings by the letter g, and being the disc before
mentioned, as being used to fI or cover the space between the circu-
lar top of the guard and the contracted top of the globe, and to hold
the latter in place, is the central and important element in each com-
bination. In the second claim it is combined with the top ring or
band of the guard and the fastenings that connect them; in the
third, it is combined with the guard, the fastenings and the remov-
able globe. But in both, all these elements are pre-supposed and
implied. The idea of the guard is never dissevered from the circu-
lar ring or band which forms its top, and the guard and disc are
never dissociated from the globe with its contracted top and capacity
of removal. It is a globe lantern with the globe removable and con-
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tracted at top, to which the improved guard, with its enlarged and
circular top and the attendant intervening disc are adapted, and for
which they are constructed. This is what the patentee in substance
says, and what, indeed, is essential to make his claim to invention
even plausible.

From the evidence before us, it appears that when Westlake
applied for his patent in March, 1864, all the elements of his
improvement were well known. Butterfield's lantern, patented in
1855, and Lamport's, presented to the Patent Office for a patent in
1858, both had removable guards with bands at the top, 'and con-
tracted topped globes, the guards being so constructed, however, as
to open like a jacket, and thus to be removed from the lantern. But
the top of the guard, When in place, fitted closely around the top of
the globe; and, therefore, there was no place or occasion for a disc
between the guard and the globe, as in Westlake's lantern.

In Canning's lantern, and in Max Miller's, both presented for
patents, and the latter patented in 1858, there was a nearer ap-
proach to Westlake's. They had a guard with an enlarged top,
consisting of a circular ring, large enough to allow the globe to be
removed through the same, and this top was connected by fasten-
ings, (bayonet fastenings are exhibited,) with the dome, the bottom
of which was spread out like a broad fiat bell, and might have served
the purpose of a disc in Westlake's lantern had it been admissible
or required. But in these lanterns, the top of the globe not being
contracted,* as in Westlake's, it filled the top of the guard, and left
no intervening space for a disc between them. With this exception,
namely: that the top of the globe was not contracted, the difference
between the lanterns of Canning and Max Miller and that of West-
lake was very slight. And as globes with contracted tops were not
new, it may be deemed somewhat doubtful -whether the application
of such. globe to these lanterns (Westlake's being little more than
this) was entitled to the merit of invention, and therefore patentable.

In Water's lantern, patented in 1855, there was a globe with a
contracted top, such as is employed by Westlake, and said top was
inserted for support in the lower part of the dome, around which a
narrow flange spread outwardly, (somewhat like Westlake's disc,)
far enough to receive, in small apertures, the wires of the guard,
the tops of which, (not being connected by a ring or band,) were
inserted therein directly. But although the dome could be detached
from the wires by pressing them inwardly, and lifting the dome off
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from them, and thus give room for removing the globe, yet, as the
parts were arranged, this could not be done conveniently; and, in
fact, the globe was not removed from the top of the guard, but the
latter was detached at the bottom, and lifted off from the globe,
when it was desired to have access to the latter.

In none of the lanterns thus far adverted to, was there fully
exhibited and applied the disc described in Westlake's patent, used
for the same purpose as in his, although the germ of it was seen
in Water's lantern, and an adaptable equivalent for it in Canning's
and Max Ailler's. But Westlake in his testimony admits that the
disc was old at the time he made his invention, when used as a
reflector in a conductor's lantern; and two English patents were
put into the case, which exhibit it as used substantially in the same
manner, and for the same purpose, that it is used in Weitlake's
lantern. The first was a patent granted to Graham Chappell in 1812,
and the other to Isaac Evans in 1861. The use of the disc was
somewhat similar in both of the lamps or lanterns described in these
patents. That of Evans will be more particularly adverted to.

Evans's lantern had an inner chimney, contracted at the top, an
outer globe, and a guard having a circular rim or band at the top.
The disc was called in the patent a crown plate, and filled and cov-
ered the space between the contracted top of the inner chimney and
the outer globe, and between the latter and the top rim of the
guard. It has some perforations to allow the air. to pass upward
between the chimney and the globe. The specification says : " Above
the top of the outer glass cylinder, a (the globe), and inside the
upper ring, is placed a crown plate, 1, provided with a number of
projecting flanges, which serve to keep the upper part of the outer
and inner glass cylinders, a and b, in their places." As this lantern
was intended to be used in mines, the crown plate was fastened to
the top or rim of the guard by a screw, so as to obviate the danger
of its being accidentally detached, but when it was detached and
removed, the globe and cylinder could also be removed through the
top of the guard, or, the latter could be removed from the lamp by
detaching it from below. This crown plate, therefore, seems to
have served the precise office of Westlake's disc. Stetson, the
complainant's expert, testifies as follows: " In Evans's patent, Ex-
hibit No. 1, the equivalency of the guard is somewhat doubtful; but
I think it is substantially the same as the guard claimed in the first
claim (of Westlake's patent). It has a glass chimney, contracted
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at the top, within the globe, which is held in place by a disc sup-
porting it at the top, and extending out to the ring at the top of the
guard." This is a precise description of Westlake's disc. It is
true, the witness adds: " But the disc has holes for the circulation
of air; the disc, practically, only fills the space between the small
top of the lamp chimney and the globe." But the fact that the disc
had holes in it does not deteriorate from its importance as a disc to
fill and cover the space between the chimney and the guard, and
to hold the former as well us the globe in place. The witness ad-
mits that, "If the small holes were made in the defendant's disc,
their lanterns would still infringe the second claim of the patent,"
thus implying that the holes do not destroy the identity of the disc.

Smith, the defendant's expert, says: "This lantern, Exhibit 1,
representing Evans's patent, has a guard so made that it may be
separated from the top and from the base of the lantern, all in one
piece. The parts are screwed together, instead of being held by
catches; but it admits the entire removal of the dome from the
guard just the same. There is a plate inside the upper band of
the guard, which has flanges upon it to maintain the top of the
globe and the chimney, and this plate fills the entire space, except
so far as it is perforated. The globe can be raised through the top
band of the guard. The guard, in this Exhibit 1, is whole, and
can be removed, not from the entire lantern, any more than the
guard in Exhibit B (Westlake's), but from the other parts of the
lantern, the same as the guard of Exhibit B. It cannot be removed
from the other parts of the lantern as readily as the guard of Ex-
hibit B, because it is screwed to the other part, and cannot be
unscrewed as readily as spring catches can be worked.

" The lantern, Exhibit 1, comes as completely within the first claim
of the complainant's patent, No. 3747, marked Complainant's Ex-
hibit A, as the defendant's lanterns do.

" The disc g is stated in the patent to be for filling and covering
the space between the band and the top of the globe. There is such
a disc in Exhibit 1, and it is the equivalent of disc g. The fasten-
ings in the lantern, Exhibit 1, for securing the disc to the guard, or
the guard to the disc, are not like the fastenings e, shown in the
patent No. 3747, but they are equivalents for each other, because
both specifications say that' other fastenings may be used, and they
both produce the same result and admit of the complete separation
of the guard and discs, and in Evans's Exhibit 1, the globe can be
removed.
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"The combination claimed in the second claim of the patent No.
3747, Exhibit A, is substantially embodied in the lantern, Exhibit 1,
unless the claim embraces the guard a, removable, leaving an entire
lantern.

"There is a loose globe in Exhibit 1, and it therefore substantially
embodies the third claim; but there is a difference in construction
between the lantern guards."

This testimony seems to us to be corroborated by the patents and
other exhibits; and from this it sufficiently appears that both the
second and the third claims of Westlake's patent are exemplified in
Evans's lantern. It has the combination of the disc, the band and
the fastenings specified in the second claim, and that of the guard,
the disc, the fastenings and the globe, specified in the third claim.
Whilst, therefore, it may be true that none of the lanterns referred
to are equal to Westlake's in beauty of form or convenience of
adaptation to the purpose for which it is intended, yet every part
has been anticipated and used in some form or other for the very
purposes and uses to which it is applied in Westlake's; and in
Evans's lantern all the essential parts are brought together and used
in the combinations claimed by the patentee. Of course the com-
bination might be new; and if productive of new and useful results,
and not a mere aggregation of results, might be the subject of a
patent, though all the parts were used before. But here, the com-
binations patented, as well as their separate elements, had been
anticipated. The decree is, therefore, Affirmed.

Mr. L. L. Bond for appellants. No appearance at the argument,
and no brief, for appellee.

MONGER v. SHIRLEY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE

EASTERN DISTRICT OF TENNESSEE.

No. 129. October Term, 1874.-Decided January 18, 1875.

On the facts reviewed in the opinion, Held, that the title of the appellant to
the premises in dispute whether derived through the sale on execution,
or acquired under the confiscation act, is void for fraud.

THE case is stated in the opinion.
M . JUSTICE SwAYm delivered the opinion of the court.
This is an appeal in equity from the Circuit Court of the United

States for the Eastern District of Tennessee.
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Shirley was the complainant in the court below. His bill alleges
that Monger instituted proceedings against him by attachment in
the Circuit Court of Hamilton County, Tennessee, upon a promis-
sory note purporting to be executed by Shirley to John W. West-
moreland, for the sum of ten thousand dollars, dated December 15,
1863, payable three months from date, and indorsed by the payee
to Monger; that a judgment was rendered against Shirley by de-
fault; that a large and valuable farm belonging to him was sold
under the judgment and bought in by Monger; that Shirley was
then absent from Tennessee and was ignorant of the proceedings;
that the note and indorsement were forgeries, and that the whole
proceeding culminating in the sale of the farm was a gross fraud
upon Shirley perpetrated by Monger. It is further alleged that
:Monger, in certain proceedings in confiscation in the District Court
of the United States for the District of East Tennessee, had fraud-
ulently acquired a title to the life estate of Shirley in the farm.
The prayer of the bill is that Monger's titles may be annulled, that
he may be compelled to account for the rents and profits of the
property, and for general relief.

Monger answered and denied all the material allegations of
the bill.

Testimony was taken upon both sides.
The court below sustained the bill and decreed accordingly.

Monger thereupon removed the case by appeal to this court.
The power of a court of equity to annul judgments and decrees,

and all titles acquired under them, for fraud, where the rights
of bona fide purchasers have not intervened, is too well settled to
require discussion. Freeman on Judgments, §§ 486, 489, 490,
491; 1 Story Eq. Jur. § 252.

The facts alleged by Monger are as follows: Shirley sympathized
with the rebel cause, and early in the war removed to Georgia,
within the insurgent lines. While he was there, a man claiming to
be John W. Westmoreland came to Tennessee, passed through the
lines of the Union Army, and offered to sell the note to Monger for
its face in Confederate paper, which was then and there worth ten
cents on the dollar. Monger bought the note, under-due, and paid
for it accordingly.

The deposition of David Westmoreland was taken in December,
1868. He testified that about three months before that time a man
claiming to be John W. Westmoreland came to his house and said
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the object of his call was to ascertain whether they were related.
He mentioned that he had sold the note of Shirley to Monger. The-
witness had never seen him before, and never saw him afterwards..
The note disappeared from the files of the court and could not be-
found. There is no proof of any consideration for giving the note,.
and none of its execution, as to time, place, or circumstances. The.
testimony of John W. Westmoreland was not taken, and there is
no proof that a person of that name was or had been in existence,
except the testimony of the David Westmoreland before mentioned,
and his further testimony that he had a brother so named who lived
and died in Missouri before the war.

According to Monger, the seller of the note came secretly and
departed secretly.. There is no proof that at that time he saw any
one but Monger. There is no trace of his residence or presence-
anywhere before or afterwards. The deposition of David West-
moreland in nowise identifies the stranger who called on him as the
person he assumed to be. The testimony is injurious to Monger.
That person, whoever he was, was living in the fall of 1868, while
this suit was pending, and more than four years after the alleged
transfer of the note to Monger. He was willing to give Monger the
benefit of his declarations to David Westmoreland for whatever they
were worth. His disappearance and subsequent non-appearance
can be accounted for only on the ground that he was afraid to put
himself within the reach of the law by appearing as a witness.
. Shirley's deposition was taken. He swears positively that he
never executed the note and that he never knew any one of the
name of the payee.

Richey, a witness in his behalf, testifies that Campbell and Mon-
ger conspired together and forged the note. The character of
Shirley for truth is: shown by a host of witnesses to be very bad.
The character and testimony. of Richey are destroyed by the wit-
nesses called to impeach and contradict him. There is proof that
at the date of the note Shirley was very ill, and if not then unable
to execute a note, certainly gave none.

The effect of this evidence is much weakened by the adverse
depositions taken by Monger. We have, therefore, laid the testi-
mony of all these witnesses out of view. There is no evidence of
the slightest weight that the signature to the note was in Monger's
handwriting. The whole superstructure of the case as regards the
note rests upon the unsupported declarations of Monger.
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It is unnecessary to pursue the subject further. The facts of this

branch of the case are as free from doubt and difficulty as the law.
They fill the largest measure of conviction in the mind that the note

was a forgery, that Westmoreland, if not a myth, was a party to
the crime, and that he has wisely shrunk back and since remained
in guilty concealment.

But it is insisted that Monger has a valid title to the life estate of
Shirley in the farm derived from the confiscation proceedings, and
that, therefore, the complainant's case must fail. The life estate

was sold in those proceedings, and Monger bought it in for seven
hundred dollars. Before the sale was confirmed, Monger intervened
and represented that before the libel of information was filed he had
attached the premises, and he insisted that his lien thus acquired
was paramount as well as prior to that of the government. The

court decreed that the money he had paid, less the costs, should be
refunded to him, and that the marshal should execute a deed con-
veying to him the life estate of Shirley. Both were accordingly
done. The latter order was an extraordinary feature in the case.
The proceedings in behalf of the United States were thus used to
pass a title for which they received nothing, and it was conveyed
to Monger, who paid nothing for it. If the attention of the court
had been called to the error in the entry, it would doubtless have
been corrected. Fay v. Wenzel, 8 Cush. 315.

The same learned judge who made the order, enjoined Monger in
this case perpetually from-asserting the title.

This shows that he attached no importance to it. But, conceding
that the marshal's deed did pass the legal title to the life estate, the
answer to the objection is, that under the circumstances, Monger
must be held to have taken it, as he took his title under the attach-
ment proceedings, in trust - ex maleficio -for Shirley, and subject
to all his equities. It would be a reproach upoi the administration
of justice if such a title thus acquired could avail to defeat the rights
of the complainant and give triumph to the iniquity which has been
practised upon him.

The decree of the Circuit Court is Affirmed.
Mr. Horace Maynard for appellant. .Mr. John Baxter for appellee.
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TREAT v. JEMISON.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE

DISTRICT OF CALIFORNIA.

No. 721. October Term, 1874.-Decided April 5, 1875.

When a judgment of affirmance is entered on motion under the rules, it will
not be set aside and a rehearing ordered if the court is satisfied that
the judgment below would be affirmed on the rehearing, if one were
granted.

Tirs was a motion to set aside the judgment reported in 20 Wall,
652. The case is stated in the opinion.

3IR. CHIEF JUSTICE WAITE delivered the opinion of the court.
Before affirming the judgment presented by this record, we care-

fully examined the arguments submitted by counsel, although not in
conformity with Rule 21, and considered the case upon its merits.
Being entirely satisfied that the judgment of the court below ought
to be affimed, and not deeming it necessary to discuss in an opinion
the several questions presented for our determination, we availed
ourselves of the opportunity to call the attention of the bar specially
to the new rule as to the form of briefs, which, if adhered to, will,
we think, be of great service to counsel as well as the court.

The reason assigned for setting aside the judgment of affirmance
and for leave to file a 'new brief, are such as would certainly have
induced us to grant the motion, if it were necessary for a correct
decision of the case. The questions involved were all fairly and
ably presented by the arguments submitted on both sides. Since
this motion we have again examined the case, and are confirmed in
our original opinion.

For the reason, therefore, that the judgment must be affirmed if a
further hearing is granted, this motion to set aside the order of
affirmance already entered, is Denied.

Mr. if. Blair for thd motion. No one opposing.

FLORIDA v. ANDERSON.
ORIGINAL.

No.3. Original. October Term, 1875. A question in the case made October 7,1876.-
Decided December 11, 187.

The clerk of this court, when money paid into court is put in his custody,
is entitled to a fee of one per cent of the amount.

The court orders the balance of the fund paid to the State of Florida.
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AFTER the decree in this case, (see State of Florida v. Anderson,
91 U. S. 667,) a question arose as to the clerk's fee for the custody
of the money paid into the court.

T%. JusTici BRADLEY delivered the opinion of the court.
A question arises in this case as to the proper allowance to the

clerk for the custody of the money paid into court. It is suggested
that, by the General Fee Bill, (Rev. Stat. § 828,) the clerks of the
Circuit Courts receive one per cent, and that, by analogy, the same
allowance would be proper in this case. The fees of the clerk of
this court were prescribed by the Process Act of 1792, § 3, 1 Stat.
276, which allowed the clerk $10 per diem for attendance on the
court; and for other services, double the fees of the Supreme Court
of the State in which the court sat. This section was repeated in
the act of Feb. 28, 1799, 1 Stat. 625, when the seat of government
was about to be removed to this District, and has never been
altered. The bill of fees then adopted was based on those allowed
by the laws of Mkaryland, to the clerk of the Court of Appeals of
that State. At that time, 1800, the clerk of that court was allowed
ten per cent on fees paid into court, (being a certain number of
pounds of tobacco,) which had formerly belonged to the chancellor,
but were then directed to be paid into the state treasury. 1 Kelty's
Laws, 1779, exxv, § 23. By the present code of MHaryland a com-
mission of five per cent is allowed on taxbs and license fees paid
into court. 1 Maryland Code, 291. We find, however,, no com-
missions specified for moneys paid into court generally, and pre-
sume that none are allowed. But by analogy to the fee bill, for
the Circuit and District Courts, we think that one per cent should be
allowed in this case. This is the first instance known of moneys
being paid into this court.

The allowance is made accordingly.

Sundry persons having made application for the balance of this fund,
the court, on the llth December, 1876, after directing payment in full of
one of the claims, ordered the rest paid over to the State of Florida to sub-
serve the liens and trusts to which it was subject in the hands of the State.

OXXXV.1



APPENDIX.

Osborn v. United States.

OSBORN v. UNITED STATES.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE DIS-

TRICT OF KANSAS.

No. 77. October Term, 1875.-Original motion in the cause made in October Term, 1876.-
Decided N oVember 27, 1876.

When the judgment is silent as to costs in this court, neither party recov-
ers his costs here; but each must pay, if not already paid, whatever fees
are properly chargeable to him according to law and practice.

When the clerk has no security for fees due to him from a party entitled to
a mandate he may withhold the mandate until his fees are paid, or he is
otherwise satisfied in that behalf.

The rules relating to taxation of costs amended.

THE judgment in this case was entered at October Term, 1875.
The case is reported in 91 U. S. 474. At October Term, 1876,
motion was made for an order upon the clerk to issue a mandate.
The case is stated in the opinion.

MR. CHIEF JUSTICE WAITE delivered the opinion of the court.
At the January Term, 1831, a rule of practice was adopted (No.

37), § 3 of which was as follows:
"In all cases the clerk shall deliver a copy of the printed record

to each party; and in cases of dismission (except for want of juris-
diction) or affirmance, one copy of the record shall be taxed against
the plaintiff; which charge includes the charge for the copy fur-
nished him. In cases of reversal and dismission for want of juris-
diction, each party shall be charged with one-half the legal fees for
a copy." 5 Pet. 724.

In 1858 the rules were changed under the supervision, as we see
by the files of the court of Chief Justice Taney.

The following are §§ 3, 4, 5 and 6, of Rule 10, as then adopted:
"13. The clerk shall furnish copies for the printer, shall supervise

the printing, and shall take care of and distribute the printed copies
to the judges, the reporter, and the parties, from time to time, as
required.

"4. In each case the clerk shall charge the parties the legal fees
for but the one manuscript copy in that case.

"5. In all cases the clerk shall deliver a copy of the printed
record to each party; and in cases of dismissal, reversal, or affirm-
ance with costs, the fees for the said manuscript copy of the record
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shall be taxed against the party against whom costs are given, and
which charge includes the charge for the copy furnished him.

" 6. In cases of dismission for want of jurisdiction, each party
shall be charged with one-half the legal fees for a copy." 21
How. viii.

Under this rule the practice has always prevailed for the clerk to
charge each party one-half the fees.of the manuscript copy furnished
the printer. A charge was made against the appellee in this case
in accordance with this construction of the rule. In theory, at least,
each party pays the clerk his fees for services in his behalf as the
service is rendered. If afterwards costs are adjudged to him, he
recovers from his adversary what he has thus paid, or is liable for
if not paid.

The judgment in this case is silent as to costs in this court, con-
sequently neither party recovers his costs here, but must pay, if he
has not already, whatever is properly chargeable to him according
to law and the practice. The long practical construction which has
been given to this rule, without objection having been made to the
court, renders it probable that it has received the construction it was
intended to have. One-half the copy of the printer was, therefore,
properly charged by the clerk to the appellee. As the clerk has no
security for his ,fees charged to the appellee, we think it not im-
proper in this case for him to withhold the mandate, when asked
for by that party, until such fees are paid or he is in some manner
satisfied in that behalf."

The motion made by Edward S. Brown, therefore, in behalf of
the United States, is Denied.

Mfr. Edward S. Brown for the motion. M7ri.. Assistant Attorney
General Smith opposing.

At the last term, after our judgment in this case, we amended
§ 6 of Rule 10, so as to read as follows:

" In all cases of dismissal for want of jurisdiction the fees for the
copy shall be taxed against the party bringing the cause into court,
unless the court shall otherwise order."

To make the rule conform as a whole to this amendment, we now
amend § 4, so that it will read as follows:

"1 In each case fees shall be charged in the taxable costs for but
one manuscript copy of the record, and that shall be to the party
bringing the cause into court, unless the court shall otherwise
direct."
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PHIPPS v. SEDGWICK.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE

SOUTHERN DISTRICT OF NEW YORK.

No. 100. October Term, 1876. - Original motion in a cause decided at the last term.-
Decided May 6, 1878.

Whether this court can recall its mandate, and modify it, after the term is
ended in which the judgment was rendered, quorre.

In this case the mandate of this court, and the decree and mandate of the
Circuit Court entered on that mandate, correctly represent what this court
decided.

THIS was a motion for a recall and modification of the mandate
in the case of Phipps v. Sedgwick, reported in 95 U. S. 3. The
case is stated in the opinion.

11R. JUSTICE MILLER delivered the opinion of the court.
This case was argued and decided at the last term. of the court,

and the mandate sent in due time to the Circuit Court. The Circuit
Court has also entered its decree in conformity to the mandate, and
the case having originated in the District, Court, sitting in bank-
ruptcy, has remanded it to that court for further proceedings.

A motion is now made in this court to correct the mandate which
was sent to the Circuit Court on the ground that it does not convey

correctly to that court the decree which this court intended to make.
A very serious question is raised in 1Mine as to the power of this

court to recall its mandate and make the modification suggested,
after the term has ended in which the judgment of the court was
rendered. It is not necessary, however, to decide this question,
because we are of opinion that the decree and mandate of this court
and the decree of the Circuit Court entered on that mandate do
correctly represent what this court decided, and what it intended to
decide, and we are quite sure that if the District Court has misap-
prehended this, and shall, in consequence, in any future action of

that court, injure the parties here moving in the matter, it will be
corrected by a second appeal to the Circuit Court, or, if necessary,
finally, to this court.

The case originates in the bankruptcy of J. K. Place and James
Sparkman, and a bill in chancery brought by Sedgwick, assignee
of these bankrupts, in the District Court. The main object of that
suit was to have certain valuable real estate, conveyed by Place to
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his wife some time before the bankruptcy, subjected to the claims
of the creditors as being made in fraud of their lights. To this bill
Mrs. Place and Place himself, and many others, including Phipps &
Co., were made defendants.

Phipps & Co. were creditors holding heavy obligations of the
bankrupt firm, for which they had recovered a judgment about
the time the proceedings in bankruptcy commenced. Mrs. Place
had also given a mortgage to secure this debt, on the real estate
mentioned, some time before that, in which her husband had joined.
The District Court held that the conveyance of the lots by Place to
his wife was but a reasonable provision out of his estate at the time
it was made, and dismissed the bill. The Circuit Court, on appeal,
held that the conveyance was a fraud upon the creditors of the
firm; that it should be set aside and held for naught; and that
the proceeds of the property which had been sold by order of the
court pending the proceedings, should be paid to the assignee.

In the finding of facts by the Circuit Court embodied in its decree,
it is recited that the mortgage to Phipps & Co. was made in fraud
of the provisions of the bankrupt law, and with a view to prevent
the property from coming to the assignee, and 'that Phipps & Co.
had reasonable cause to believe Place insolvent when it was made.

Phipps & Co. and the executors of Mrs. Place, who had died,
appealed to this court.

On final hearing this court made the following decree:
"On consideration whereof it is now here ordered, adjudged and

decreed by this court, that so much of the decree of said Circuit
Court in these causes as directs the payment of the proceeds of the
sale of the Fifth Avenue property, to wit: the sum of $93,161.42
to the assignee, John Sedgwick, is affirmed; but this affirmation is
without prejudice to the right of any person now holding the debt
growing out of, Phipps & Co.'s commercial debt against James K.
Place & Co. to present it for the purpose of having it allowed as a
claim against the bankrupt estate, and without any determination
of that right.

"And so much of said decree as directs that the complainant
recover from the executors of Susan A. Place the sum of $22,160
and interest, be and the same is hereby reversed.

"1 In all other respects the decree is affirmed."
The Circuit Court on receiving the mandate which followed the

words of this decree, made its own decree in the same terms by
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entering the mandate on its record, and then remanded the case
to the District Court for further proceedings. In that court the

decree of this court is entered as part of its decree, but there is also
added that part of the decree of the Circuit Court which contains
the findings that Phipps & Co. had obtained a preference for their

claim in fraud of the bankrupt law, and it is the fear of counsel that
they will be used as conclusive against that claim, since filed with
the assignee for a share in the distribution of the assets, which has

caused the present motion.
But this court is unanimously of the opinion that no such defence

to that claim is consistent with the decree of this court, and that of

the Circuit Court founded on it.
In affirming that part of the decree of the Circuit Court which

gave to the assignee the proceeds of the sale of the real estate, from

which Phipps & Co. with others had appealed, the decree says in
express terms that "their affirmance is without prejudice to the

right of any person now holding the debt growing out of Phipps &

Co.'s commercial debt against James K. Place & Co. to present it
for the purpose of having it allowed as a claim against the bankrupt

estate, and without any determination of that right."

For the District Court to hold that this leaves in force the finding

of the Circuit Court that Phipps' claim was the subject of fraudulent
preference, is to render nugatory the carefully considered words of

the decree which we have given verbatim. It is as plain as language

can make it, that this court intended to declare that while Phipps &
Co. had no lien on the land claimed by Mrs. Place, they might

present their claim to the assignee, unaffected by the decree of the

circuit or of this court; that neither the decree which we were
reviewing nor the one we rendered on that review, should establish

or defeat, or in any wise affect the action of the assignee or of the
court on that claim, when presented for allowance as against the

estate. If it did not mean that, it meant nothing; and it is too

carefully inserted to justify the latter conclusion.
The opinion of this court, 95 U. S. 5, is in strict conformity to

this. In speaking of Phipps & Co.'s claim the court carefully avoids
the question of fraudulent preference, but says: "It seems to be

clear that the mortgage was taken under such circumstances of
notice of the nature of Mrs. Place's title, on the part of Phipps

& Co. that their claim under that mortgage is no better than the
title of Mrs. Place." As we held that Mrs. Place's title was void,
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their mortgage on that property failed, without considering whether
they had done anything in fraud of the Bankrupt Law or not. And
so that question was left intentionally by the court, as fairly deduci-
ble also from the words of the decree, to be an open one if raised
by anybody when the claim should be presented for allowance.

We see no occasion to change a word in our decree or mandate,
to give effect to the intent of the court, and the motion is, therefore,

Denied.
Mr. J. H. Ashton for the motion. lfr. F. _N. Bangs opposing.

MEVS v. CONOVER.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE

SOUTHERN DISTRICT OF NEW YORK.

No. 169. October Term, 1876.-Decided March 13, 1877.

Upon a bill in equity by the owner against an infringer of a patent, the
plaintiff is entitled to recover the amount of gains and profits that the
defendant made by the use of the invention.

The surrender of his patent by a patentee, in order to obtain a reissue,
made after obtaining final judgment against an infringer, does not affect
his rights which have passed into the judgment..

THE opinion of the court in this case is reported in full in 125
U. S. 144, 145, in the marginal note. Jl'. A. J. Todd and Mr.
Edward Patterson for appellant. Mr. Rodney Mason for appellee.

FOREE v. MoVEIGH.

ERROR TO THE SUPREME COURT OF THE STATE OF VIRGINIA.

No. 478. October Term, 1876.-Decided April 16, 1877.

It appearing that the only Federal question involved in this case has been
decided in another case at the present term, the court postpones the hear-
ing of a motion to dismiss, in order to allow it to be amended, under the
rules, by adding a motion to affirm.

TnE case is stated in the opinion.
MR. CHIEF JUSTICE. WAITE delivered the opinion of the court.
This case comes before us upon a motion to dismiss for want of

jurisdiction. A similar motion was made and overruled at the last
term, and we are satisfied with that decision.

Rule 6 provides "1 that there may be united with a motion to dis-
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miss a writ of error to a state court a motion to affirm, on the ground
that, although the .record may show that this court has jurisdiction,
it is manifest the writ was taken for delay only, or that the question
on which the jurisdiction depends is so frivolous as not to need
further argument." So far as we can discover from the record,
the only Federal question involved in this case was decided at the
present term in Windsor v. Mo'eVeigh, [93 U. S. 274,] and if there
had been united with the motion to dismiss a motion to affirm, we
should, as at present advised, have been inclined to enter a judg-
ment of affirmance. The only motion made, however, is one to
dismiss, and that is the only motion of which the plaintiff in error
has had notice. He has never been called upon to meet a motion
to affirm.

If a party desires to obtain an affirmance under the operation of
this rule, his motion must be to affirm as well as to dismiss. Of
this the plaintiff in error must have the requisite notice, so that he
may resist if he chooses.
The further hearing of the motion as it now stands is, there-

fore, postponed, with leave to the defendant in error to amend by
adding a motion to affirm because the question involved has been
already decided and no further argument is necessary.

So ordered.
Mr. P. Phillips for the motion. Mr. S. . Beach and .r1.. . F.

Butler opposing.

RUCKMAN v. BERGHOLZ.

ERROR TO THE COURT OF ERROR AND APPEALS OF THE STATE OF NEW
JERSEY.

No. 704. October Term, 1876.- Decided March 13, 1877.

In an action in a state court by a real estate broker to recover commissions
on sales of land, the exclusion of evidence that he had not paid the tax
or received the license required by the statutes of the United States,
when properly excepted to, raises a Federal question; but in this case
the question was frivolous, and manifestly taken for delay.

M TION to dismiss or affirm.
Assumpsit in the Supreme Court of New Jersey by a real estate

broker to recover of the defendant commissions on the sales of real
estate. Plea non assurnpsit. Verdict for the plaintiff for $13,903.65,
and judgment on the verdict, which was affirmed on appeal. At
the trial, the defendant's counsel offered to prove that the plaintiff
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had not paid the tax or received the license for carrying on his
business which was then required by the statutes of the United
States. The court excluded this evidence, and exceptions were
duly taken to this ruling. This constituted the only Federal ques-
tion in the case. The defendant moved to dismiss the writ of error
for want of jurisdiction; or to affirm the judgment below on the
ground that the writ had been sued out merely for delay.

MR. CHIEF JUSTICE WAITE delivered the opinion of the court.
A Federal question is presented by this record, but it is so frivo-

lous as to make it manifest that the writ was taken for delay merely.
The motion to dismiss for want of jurisdiction is therefore overruled,
but the motion to affirm under Rule 6, as amended May 8, 1876, is
granted. Affirmed.

.Mr. Courtlandt .Parker for the motions. Mr. Jacob Tranatta and
rf. Prancis Kernan opposing.

GERIANICA NATIONAL BANK v. CASE.

APPEAL FROM T CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF LOUISIANA.

No. 784. October Term, 1876.-Decided January 15, 1877.

This court has jurisdiction of an appeal from a decree of a Circuit Court,
requiring stockholders in an insolvent national bafik to pay a given per-
centage on their stock which the comptroller of the currency had ordered
collected, and such further sums as may be necessary to pay the debts of
the bank.

MOTION TO DISUISS. The case is stated in the opinion.
Mm. CHIEF JUSTICE WAITE delivered the opinion of the court.
If the decree asked and obtained in this cause had been confined

to an order for the payment of the seventy per cent upon the amount
of the stock held by the appellants respectively, which the comp-
troller of the currency has already instructed the receiver to collect,
the objection taken by the appellee to our jurisdiction might have
been good; but the decree as given goes further, and, after providing
for the seventy per cent, adjudges that each of the appellants shall
be liable to further contribution as stockholders until a sufficient sum
is realized to pay the debts of the bank, and that the bill be retained
until it shall be certain that no further contribution will be required.
This fixes the liability of each of these appellants to contribute in
this suit to the extent of the nominal amount of his stock if neces-
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sary, and as the bill alleges that at least twenty-five per cent more
will be required, it is apparent that the " matter in dispute" is not
alone the amount already decreed but a sum in addition that may
amount to thirty percent of the stock, and is now expected to reach
twenty-five per cent. Their liability generally as stockholders to
make contribution has been finally established. That can never
again be contested in this suit except under this appeal. For the
purposes of jurisdiction we may consider that as in dispute which
would be settled by the decree if it had not been appealed from.

It follows that these motions to dismiss must be Denied.
J11r. Uharles Carr for the motion. .Mr. B. H. Marr, Mf. Thomas

J. Durant and .Mr5. C. W. Hornor opposing.

VAN NORDEN v. BENNER.

ERROR TO THE SUPREME COURT OF THE STATE OF LOUISIANA.

1o. 794. October Term, 1876.-Decided April 30,1877.

The case presents no question of Federal law.

THE case is stated in the opinion.
AIR. CHIEF JUSTICE WAITE delivered the opinion of the court.
We find no Federal question in this record. The plaintiffs in

error in their answer below claimed no " title, right, privilege, or
immunity" under the bankrupt law, but only that the defendant
in error availed himself of his rights under that law to force them
to execute the note sued upon in order to avoid an adjudication of
banl auptcy against a corporation in the existence and prosperity'
of which they were largely interested. The case as presented by
the pleadings seems to be that the defendant in error, owning stock
in and having a debt against the corporation, commenced proceed-
ings in bankruptcy to wind up its affairs. This he had the right to
do. The plaintiffs in error, fearing that he would be successful
in his application and believing that their interests would be injuri-
ously affected if he was, preferred to assume his debt and purchase
his stock, in the hope thereby of saving themselves. This they had
the right to do, and all that can be said against the transaction is
that the defendant in error may have taken advantage of their
necessities to secure himself against probable loss. This presents
no question of Federal law.

The writ is dismissed for want of jurisdiction.
I0
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iTr. Jt1arles B. Singleton, Mlfq'. Samuel Shellabarger and Mr. J.

if. Wilson for the moti6n. -Mr. Thomas J. Durant and-3f ". C. W.
Hornor opposing.

Van Norden v. Washburn, No. 795, at the same Term, with a like state of
facts and argued by the same counsel, was dismissed at the same time for
the same reasons.

THATCHER v. KAUCHER.

ERROR TO THE SUPREME COURT OF THE TERRITORY OF COLORADO.

No. 126. October Term, 1877.- Decided December 17, 1877.

The acts of a person assuming to be an agent in the sale of personal property
will not bind the principal, unless he either authorized him to make the
sale, or held him out to the public as clothed with the authority of an
agent; and there being no evidence in this case either of authority to sell
the property in dispute, or of consent to the agent representing himself
to have §uch authority, no basis has been laid for the propositions which
the court was asked to give the jury.

There was no error in the rulings of the court admitting evidence to show
the market-value of the property converted.

TROVER. Verdict for plaintiff and judgment on the verdict. The
case is stated in the opinion.

MR. JUSTICE STRONG delivered the opinion of the court.
The several instructions which the defendant below desired to

have given to the jury were properly refused. The bill of excep-
tions exhibits no evidence that justified a demand for any of them.
While it is true that if an owner of personal property authorizes an

agent to assume the apparent right to sell it, an innocent purchaser
may safely buy from the agent, and his purchase will bind the prin-

cipal, though in fact there was no real authority to sell, yet the
principal is not bound unless he has held out the agent to the public
as clothed with such authority. There must be some evidence either

of permission to sell or of consent to the agent.representing himself
to have such a license. We can find no such evidence in this case.

It is not claimed that Minch, from whom Thatcher, the defend-

ant,, asserts he purchased the whiskey, had in fact any authority to

sell the lot. All that is insisted is that the plaintiff allowed him to
assume such authority and held him out to the public as so author-
ized. But certainly there is nothing in the evidence that could

warrant a jury thus to find. Minch was not a salesman employed

by the plaintiff, and he assumed no appearance -of ownership or of
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authority to sell, in the presence of the plaintiff, or while the plain-
tiff was in the Territory. During that time he made no sales.
Nothing, therefore, in" the conduct of the plaintiff tended to show
that Minch was clothed with any right to dispose of the property.
And the act of leaving it in Minch's charge in itself had no tendency

to show such a right. A bailee for custody has not the indicia of
an agent to sell. Nor were the small sales made by Minch, while
he had the property in charge, and during the absence of the owner,
any evidence of his right to sell. An agent's authority'cannot be
proved by his own acts alone. The sales were made without the
knowledge, and, of course, without the consent of the bailor; at
least the sales themselves did not show such knowledge or consent.
Nothing remains, then, to show the plaintiff's consent to the sale
made to the defendant, if any there was, except the fact that Minch

was told to sell enough to pay his board during the plaintiff's
absence from the Territory. But there is no evidence that even this
was made known to the public or that the defendant ever had knowl-
edge of it. All that was known to the public was the fact that the
bailee was selling the whiskey in small quantities during the absence

of the b~ilor. And the limited license given was , very different
thing from power to dispose of the whole property entrusted to the

bailee's care. There was,- therefore, no evidence tending to show
that Kaucher, the plaintiff, clothed Minch with the indicia of own-
ership of the property, or with powers fitted to induce innocent
third persons to believe that he was authorized to make such a
sale as the defendant claims was made to him. Much less is there

evidence to show that the defendant was misled by any appeart
ances. And it is not a little remarkable that the record exhibits no
proof that such a sale was ever made, though the bill of exceptions
contains all the evidence introduced at the trial. All that can be
found is an unsworn declaration of the defendant that he had made
such a purchase, a declaration made in reply to the plaintiff's
demand for the property; but that is no proof of the fact asserted.
No witness testified that Minch had made a sale to the defendant,
and no written evidence of such a sale was adduced. There was no
basis, therefore, for the propositions which the court was asked to
give as instructions to the jury.

The remarks we have made are sufficient to show there was no

error in excluding from the consideration of the jury the evidence
given by the defendant relating to Minch's conduct and declara-
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tions after the plaintiff had left the Territory. It was all wholly
immaterial.

Nor was there error in any of the rulings-of the court admitting
evidence to show the market value of the property taken and con-
verted.

The judgment is, therefore affirmed, and the record is ordered to be
remitted to the Supreme Court. of the State of Colorado.

Mf. W. Willoughby and Mr. J. W. Denver for plaintiff in error.
Mr. John Q. Charles for defendant in error.

ELIZABETH v. AMERICAN NICHOLSON PAVEMENT

COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE

DISTRICT OF NEW JERSEY.

No. 203. October Term, 1877. Original motion in the cause made at October Term, 1878.-
Decided November 25, 1878.

This court has power at any time to amend a decree which has by inad-
vertence or, mistake been entered in a different form from that in which
the court intended it.

When a joint detree is made in the court below against two or more parties,
and the decree is found to be correct as to some of the parties, and in-
correct as to the others, the ordinary and proper practice is to reverse it
as an entirety, and remand the cause for a new decree; but when such
a decree does not affect the rights of the different parties in a different
manner, as, for instance, when it is found right in all respects, except
as to the amount, the court sometimes reverses it in part and affirms it
in part, this being always within the discretion of the court.

THIS was, in substance, a motion to amend the decree of the
court, as not being in conformity with its opinion. Elizabeth v.
Pavement Co., 97 U. S. 126. The case is stated in the opinion.

MR. JUSTICE BRADLEY delivered the opinion of the court.
A motion is made in this case to amend the mandate so as to con-

form to the opinion delivered by the court at the last day of October
Term, 1877. The motion cannot be entertained in the form in
which it is made, because no mandate has in fact ever been issued
in the case. The appellee, however, desires to convert the notice
into one for amending the decree on the ground that it does not
conform to the opinion. We have examined the decree and find
that it does conform precisely to the opinion. The last sentence of
the opinion is in these words: I The decree of the Circuit Court,
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therefore, must be reversed with costs, and the cause remanded to
said court -with instructions to enter a decree in conformity with
this opinion." The decree of this court exactly follows this an-
nouncement; it reverses the decree of the Circuit Court and re-
mands the cause, with instructions to enter a decree in conformity
with the opinion. We do not see any mistake at all in the form of
entering the decree. We have no doubt of our power at any time
to amend a decree which has. by inadvertence or mistake been en-
tered in a different form from that in which we intended it. As
said by .Mr. Justice Strong, delivering the opinion of the court in
the case of Insurance Co. v. Boon, 95 U. S. 117, 125: "It is fa-
miliar doctrine that courts always have jurisdiction over their records
to make them conform. to what was actually done at the time." But
we see no occasion for exerting any such power in this case.

The learned counsel for the appellee supposes that, in view of
the conclusion to which the court came, as expressed in its opinion,
it ought to have entered a different decree from that which it saw
fit to enter. If it were necessary for the court at this time to enter
upon a defence of its action, we should have no difficulty in show-
ing that it was the proper course to take. The conclusion referred
to was, that the decree of the Circuit Court, which was a joint decree
against three parties, would have been correct if it had been made
against one of them and not against the others. The counsel of the
appellee contends that, having come to that conclusion, we ought to
have affirmed the decree as to the one party against whom such a
decree might have been made, and reversed it as to the others.
But we do not think so. The decree of the Circuit Court was wrong.
All the defendants joined in an appeal for its reversal ; and it was
the ordinary course to reverse the decree as an entirety and to re-
mand the cause for a new decree. We have in some cases, it is
true, affirmed a decree in part, and reversed it in part where such a
course did not affect the interest of different parties in a different
manner, as might have been the case here had we come to the con-
clusion that the decree was right in all respects except as to the
amount. But even then it would have been in the discretion of the
court to have reversed the decree and remanded the cause for cor-
rection. This, as before said, is the ordinary course; and if in any
case we depart from it, it is in the exercise of that discretion which
the court, in view of all the circumstances of the case, has a right
to exercise in reference to the particular form of its decree.
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The motion, in fact, as now modified, is equivalent to a motion
for a rehearing, and cannot be entertained. The decree is in exact
conformity to our intention, and must stand as it has been entered.

The motion is denied.
.Mr. P. Phillips for the motion. M f. . A. Beach opposing.

JONES v. GROVER AND BAKER SEWING MACHINE

COMPANY.

ERROR TQ THE CIRCUIT COURT OF THE UNITED, STATES FOR THE EST-

ERN DISTRICT OF PENNSYLVANIA.

No. 231. October Term, 1877.-Decided February 18, 1878.

A bill of exceptions, signed after the term at which the judgment was ren-
dered, without the consent of the parties or an express order of court to
that effect made during the term, will not be considered part of the record,
except under very extraordinary circumstances.

The court cannot pass upon an exception to the admission of a paper in
evidence at the trial, if the record contains no copy of it.

THE case is stated in the opinion.
M i. CHIEF JUSTICE WAITE delivered the opinion of the court.
In .Iidller v. Ehlers, 91 U. S. 249, after reviewing the earlier cases,

we decided that, save under very extraordinary circumstances, a bill
of exceptions signed after the term at which the judgment was ren-
dered, without the consent of parties, or an express order of the
court to that effect made during the term, could not be considered
part of the record in a cause. This rule excludes from this record
the bill of exceptions signed October 9, 1875. The judgment was
rendered at the June Term of that year, the writ of error sued out
July 16, and the citation served the same day. The authentication
of the transcript of the record annexed to and returned with the
writ, as required by § 997 Rev. Stat., bears' date October 7, and
the bill of exceptions, signed as it was after that time, is simply
appended to what was thus authenticated. There is nothing to
show that it was ever even filed in the office of the clerk of the court.
Certainly such a paper cannot be considered here.

The note of exception which does appear in the record, and upon
which the only error insisted upon in the argument is assigned, con-
tains neither a copy of the rejected agreement nor any statement of
its contents. We can only reverse a judgment for error actually
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appearing. Every presumption is in favor of the correctness of the
ruling below, and until we know from the record what the paper
offered in evidence was we cannot say that the court improperly
excluded it. Judgment affirmed.

Mir. Isaac I. Post and Mr. J. .Uubley Ashton for plaintiffs in error.
Mr..Enoch Totten for defendant in error.

SAWYER v. WEAVER.

APPEAL FROM THE SUPREIE COURT OF THE DISTRICT OF COLUMBIA.

No. 239. October Term, 1877.-Decided March 25, 1878.

A deed of trust from the vendee of real estate to the vendor, to secure the
payment of part of the purchase-money, recited that there was an indebt-
edness on the property of eight promissory notes, each for $1000 with
interest, as appeared by a deed referred to, which were to be assumed by
the vendee as part consideration of the sale, and the vendor saved harm-
less therefrom. By reference to the deed it appeared that these notes
were payable in one, two, three, etc., years respectively, with interest;
Held, that the interest on each of these notes was payable on its maturity,
and, no fraud or mistake being shown, that the obligation of the vendee
to protect the vendor extended to the payment of the overdue interest
on the specified notes, as well as the principal.

Ix EQUITY. The ease is stated in the opinion.
M. CHIEP JUSTICE WAITE delivered the opinion of the court.

The undertaking on the part of Frederick P. Sawyer, the dece-
dent, in respect to the payment of the indebtedness to North is thus
expressed in the deed of trust executed by him, on receipt of the
conveyance from Weaver, to secure the payment of the balance of
his purchase-money:

" And whereas there is now an indebtedness on said property of
eight promissory notes of S. D. Castleman and said Weaver, each
for $1000 with interest, as will appear by deed recorded in liber No.
640, folio 474, and part of the consideration of this sale is that the
said Sawyer should assume said indebtedness and pay the same,
and hold the said Weaver harmless therefrom."

The deed referred to is dated March 24, 1871, and states the
indebtedness to be " in the sum of ten thousand dollars, for which
amount he (North) holds the ten joint and several promissory notes
of the said Castleman and Weaver, bearing date on the 17th day of
March, A.D. 1871, each for the sum of one thousand dollars, pay-
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able, respectively, in one, two, three, four, five, six, seven, eight,
nine and ten years after date, to the order of said Castleman and
Weaver, with interest at the rate of seven per cent per annum."

Nothing would seem to be clearer than that this created an obliga-
tion on the part of Sawyer to pay the indebtedness of Castleman
and Weaver to North upon the property. The assumption is not of
eight thousand dollars, but of the indebtedness evidenced by eight
of the notes described in the deed referred to, and this was eight
thousand dollars with interest from March 17, 1871. The notes
were not payable with interest annually, but with interest from date,
which implies that the interest accruing from date to maturity was
payable at maturity with the principal. Two of the notes described
in the deed had matured before the sale to Sawyer, and as eight
only were assumed, the presumption is, in the absence of anything
to the contrary, that the assumption was of the eight to mature
thereafter. As express reference is made in the deed by Sawyer to
that by Castleman and Weaver for a description of the indebtedness
assumed, the same effect is to be given the contract of Sawyer,
embraced in his deed, that would be if the language in the deed
referred to had been in terms incorporated into his own.

It is said, however, that the deed from Weaver to Sawyer, exe-
cuted as it was at the same time with that of Sawyer and as part of
the same transaction, must be construed with the deed of Sawyer
for the purpose of determining what the contract between the parties
actually was. This is undoubtedly so, but we do not think it alters
the case. The items of the consideration, as recited in the deed of
Weaver, it is true, amount in the aggregate to only twenty thousand
dollars, and in the description of the debt to be assumed, special
mention of interest is omitted, but the deed of Castleman and Weaver
is referred to, and there is nothing to indicate an exclusion of the
interest which that deed describes from the debt assumed.

It is conceded on the part of the appellants that the deeds taken
together contain the contract of the parties as finally reduced to
writing. Parol evidence, therefore, is not admissible to contradict
or vary it. An effort is, however, made to have the contract
reformed on account of a mutual mistake of the parties as to the
amount of the North debt, or the fraud of Weaver in concealing it.
The pleadings in the case are not framed with a view to that relief,
but if they were, the evidence fails entirely to make out such'a case.
Reference is given to the deed of Castleman and Weaver for a
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description of the indebtedness, and it is there found distinctly
stated. There could, therefore, have been no concealment, and
there is no pretence whatever of any false statement. If Sawyer
had exercised ordinary prudence he need not have been mistaken,
and the testimony of the witness who drafted the conveyances, if it
is to be relied upon, shows most conclusively that he was not.

The decree is arffi/med.
.Vr. T. T. Crittenden and .h)'. George W. Paschal for appellant.
No appearance for appellee.

CONNECTICUT GENERAL LIFE INSURANCE COMPANY
v. BURNSTINE.

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.

No. 240. October Term, 1877. - Decided March 25, 1878.

A mortgagee who has notice through his agent in the negotiation of the
loan, that the discharge of a prior mortgage on the property was fraud-
ulently obtained, cannot acquire the property discharged of the prior
incumbrance, by purchase at a sale under decree of foreclosure of his
own mortgage.

The question is one of fact; and this court cannot see that the evidence
is so clearly against the decision of the court below, that it would be
justified in reversing it.

THE case is stated in the opinion.
'MR. JUSTICE HumT delivered the opinion of the court Mlarch 25,

1878.
The contention in this case arises upon the priority of the secu-

rity and the trust deeds held by the respective parties.
The first deed was made by John N. Hubbard to Win. H. Ward

to secure the payment of a note of $3000, payable thirty days after
its date, made by Hubbard, payable to and held by James M.
Ormes. The papers bear date of January 31, 1872, and within
three days after that date the note and the trust deed were trans-
ferred and delivered to the plaintiff, Burnstine.

The trust deed under which the insurance company makes claim
-bears date of November 11, 1872, made by the, same Hubbard to
trustees, to secure a loan of $12,000 made by the insurance -com-
pany to Hubbard. The insurance company admits in its answer
that at the time of making this loan and receiving its security there-
for, the deed to Ward was on record and known to it, and was a
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prior encumbrance. It insists, however, that by an agreement with
Hubbard it retained and withheld from him a sum sufficient to pay
and satisfy the debt of $3000 secured by the said deed, until there
was delivered to it as ready for record a release of the debt and
security referred to, and the company was notified that the prior
lien had been paid off and discharged, and that thereupon, without
knowledge or suspicion that the release had not been duly executed,
it paid to Hubbard the amount which had been withheld as security
in respect to the said prior encumbrance.

This release and discharge of the trust deed was made by Ward,
the trustee, and Ormes the original payee of the $3000 note, but it
was in disregard and in fraud of the rights of Burnstine, to whom
the note had been transferred before maturity, with the accompany-
ing security of the trust deed, and who was the actual holder thereof.

The company claims that under these circumstances it became the
first encumbrancer, and having subsequently purchased the property
at the sale under the trust in good faith and without notice, it
acquired the legal title and holds the same discharged of Burastine's
claim.

Without seriously contesting the soundness of the general princi-
ple of law set forth, the counsel of Burnstine contends that John G.
Bigelow was the agent of the company in making its loan to Hub-
bard, and in making the subsequent payment to him, and in receiv-
ing the release. That Bigelow knew that Burnstine was the holder
and owner of the note secured by the trust deed to 01rmes, and
knew that the execution of the release by Ward and Ormes was a
fraud upon Burnstine.

It is insisted that notice to the agent is notice to the principal,
and that a mortgagee with notice of the fraudulent discharge of a
prior mortgage is not a bona fide purchaser. 2 Leading Cases
Equity, 1st ed. 1877, pp. 134, 144, 154, 157, 160, 178; Williamson
v. Brown, 15 N. Y. 354, 359 ; Oltamplin v. Layton, 6 Paige, 189,
203; 11forgan v. Okamberlain, 26 Barb. 163; Jackson v. Post, 15
Wend. 588, 594. There is but little difficulty as to the principles
of law which should control the case.

The question is one of fact: was Bigelow the agent of the com-.
pany-in receiving the release, and had he knowledge of the fraud?

The fraudulent release was executed on the 4th day of February,
1873, and on or about that day was delivered to Mr. Bigelow. It
was retained by him without being placed on record until November.



APPENDIX.

Connecticut General Life Insurance Co. v. Burnstine.

1873, when he delivered it to Mr. Parsons, the president of the in-
surance company. Mr. Parsons retained it until the 7th day of
February following, (for the reasons given by him,) when he placed
it on record.

We think that upon the evidence it is too plain for discussion
that in February, 1873, and afterwards, Bigelow was the agent of
the insurance company in disbursing its moneys to Hubbard and
others, and in perfecting its title to the lots covered by the larger
trust deed, and in paying out the money reserved for the indemnity
of the Ormes or Burnstine security; and that he received the release
in question for and on behalf of the company, held it in that capa-
city, and at a convenient time delivered it to its president as a
muniment of title.

Whether Mr. Bigelow had knowledge that Burnstine was the
owner of the $3000 note when this release was executed, and that
Ward and Ormes had no authority to execute the release they de-
livered to him, is not free from doubt. Mr. Bigelow testifies posi-
tively that he had no such knowledge. Mr. Burnstine testifies
positively that he had such knowledge, and that in the presence of
his brother (now deceased) and himself, Mr. Bigelow saw him take
the note and trust deed from his safe as his property, that they
were examined, a calculation made by him of the amount due on
the note, and the securities again placed in Burnstine's safe.

Mr. Ormes testifies that he informed Mr. Bigelow that Burnstine
was the owner of the note or had an interest in it, and that he went
with him to Burnstine's office, leaving him at the door, which Bige-
low entered, while he passed on.

Mr. Bigelow admits that he was informed by Mr. Ormes that
Burnstine held the note as collateral security, and testifies that he
called upon Burnstine for the purpose of paying his claim, but that
both Burnstine and his brother denied the ownership or possession of
the note, or any knowledge whatsoever of the note or the security.

The court below gave its decision in favor of Burnstine, and we
do not see that the evidence is so clearly against that decision that
we should be justified in reversing it.

Adding to this the fact that a man who was honest and but rea-
sonably prudent should not have been satisfied with a release without
the production of the note secured, when he had information that
there was question about its ownership, we feel constrained to affirm
the decree. Aftried.

MlLr. S. 1. Bond for appellant. 3lfr. Enoch Totten for appellee.
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RISHER v. SMITH.

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.

No. 246. October Term, 1877.-Decided April 22, 1878.

In equity, parol testimony is admissible to show that a conveyance, absolute
on its face, was in fact a mortgage.

It is clear from the evidence that the order which was the subject matter
of this action, was for the purpose of security only, and that the debt
for which it was security was paid before the defendant Taylor received
the government drafts.

THE case is stated in the opinion.
MR. CHIEF JUSTICE WVAITE delivered the opinion of the court.
It cannot be considered an open question in this court that in

equity parol testimony is admissible to show that a conveyance ab-
solute on its face was in fact a mortgage. Russell v. Southard, 12
How. 138, 147; Babcock v. Wyman, 19 How.*289. Upon the evi-
dence in this case it is clear that the order on Taylor given Biddle
& Co. by Sawyer, Risher and Hall, and which is the subject matter
of the action, was for the purpose of security only. All the parties
must have so understood it.

The order was not negotiable commercial paper. Consequently
Smith, the plaintiff, took it subject to all equities between the origi-
nal parties, and there is nothing to show that either the drawers or
the acceptor have incurred any obligations to him except such as
they were under to the drawees. The case is, therefore, to be con-
sidered the same as if Biddle & Co. were now themselves seeking
to reach the fund in the hands of Taylor.

After a careful consideration of the evidence we are satisfied that
the debt to Biddle & Co. was paid and discharged long before
either of the government drafts was received by Taylor. The order
was dated June 20, 1867. Oil the 13th of September in that year
Biddle & Co. stated their account, showing a balance in their favor
of $25,476.33. Of this amount $12,948.91 was paid the same day,
and $1014.53 September 19, leaving a balance at that date of
$11,412.89. They then held as collateral, besides the order in
question, certain notes of Mace Sawyer, on which $10,000 were
afterwards collected. On the 19th October Biddle & Co. accepted
two drafts for $6180.50 each, payable in ninety days and six months
respectively, to settle a judgment against Sawyer, Risher and Hall
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in favor of Lathrop, Luddington & Co. At the same time Risher and

Hall, " in consideration of indebtedness and advances made and to

be made by Biddle & Co.," gave Biddle an irrevocable power of at-

torney to collect all moneys that might become due to them from the

United States for carrying the mails on certain designated routes for

the year ending July 1, 1868. The amount paid by the government

for this service after the date of the power of attorney was not far

from $19,000, and as the power was filed in the office of the auditor

of the treasury for the Post-Office Department on the 12th October,

the payments must have been controlled at least by Biddle. On the

24th July, 1868, another power of attorney of like character was exe-

cuted to Biddle for the year commencing July 1. About $25,000 were

paid by the government on this account, and on the 5th of October,

1868, drafts on the department were drawn by Biddle in favor of

Theodore Crane, president, amounting in the aggregate to $20,000 of

this $25,000. In addition to this Biddle testifies that at one time he

borrowed of Risher and Hall ten thousand dollars, upon a draft of

his upon one Sampson, a resident of Texas. Under these circum-

stances certainly the burden is thrown upon Smith to show that the

balance due Biddle & Co. was not paid out of the moneys thus

received. This he has failed to do.
Taylor received one draft from the government about October 1,

1868, for $4744.19, and another March 22, 1869, for $1332.52. He

is entitled to one-fourth of the two amounts for his services. Shortly

after the first draft was obtained Taylor drew the money upon it,

under an arrangement by which he was to give security for its pay-

ment when required. He should, therefore, be charged with interest

upon the balance in his hands, after deducting his commissions of

twenty-five per cent upon the amount of the two drafts. This

balance is conceded to be $3225.01.
The decree is reversed, and the cause remanded with directions

to dismiss the original bill at the costs of Smith, the plaintiff, and to

enter a decree upon the cross-bill, requiring Taylor to pay Risher

the balance in his hands, being $3225.01, with interest from the

date of its receipt, and also to deliver to Risher the treasury draft

of $1332.52 in his possession. The appellee, Smith, to pay the

costs of the appeal.
.Mr. T. T. Crittenden and Mr5-. George T. Paschal for appellalit.

1r. F. C. Wood and Mr-. Thomas Jessup Miller for appellees.
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NONCONNAH TURNPIKE v. TENNESSEE ex rel. TALLEY.
SAME v. SAME. SAM£E v. SAME.

ERROR TO THE SUPREME COURT OF TENNESSEE.

Nos. 639, 640, 641. October Term, 1877.-Decided November 5, 1877.

No Federal question is presented by the record, in these cases, the question
respecting the forfeiture of the charter of the turnpike company being a
question of state law only, as to which the judgment of the state court
is final.

THE case is stated in the opinion.
MRi. CinmF JuSTIcE WAITE delivered the opinion of the court.
No Federal question is presented in either of these records. Even

if the point urged here in support of our jurisdiction was one involv-
ing Federal rights, which we are by no means prepared to admit, it
does not appear in the cases as they come to us. Under a statute
passed January 8, 1846, (Acts of Tenn., 1845,-6, 107,) authorizing
judicial enquiry "to ascertain whether any corporation by non-user
or abuse of its franchises has incurred a forfeiture of its charter or
has been disabled by a surrender of its franchises," it seems to have
been held by the courts of Tennessee, that to justify a decree of

forfeiture there must have been wilful abuse or improper neglect in
the exercise of the powers conferred. State v. Merchants' Ins. and

Trust Co., 8 Humphreys, 235, 2841; State v. Columbia and Hamp-
shire Turnpike Co., 2 Sneed. (Tenn.), 254. But in 1857-8, by the

code then adopted, provision was made for a like proceeding against
corporations that "do or omit acts which amount to a surrender or
forfeiture of their rights and privileges as a corporation," and for a
decree of forfeiture "1 if it be adjudged that a defendant corporation
has by neglect, non-user, abuse, or surrender, forfeited its corporate

rights." Tenn. Code, 1857-8, §§ 3409, 3425. This law was in force
when the charter of the Nonconnah Turnpike Company was granted,
and the Supreme Court in these cases decided that under its provis-

ions the failure of the company to complete its road within the time
limited was such a substantial non-compliance with the requirements
and conditions of the charter as to subject the company to a decree
of forfeiture. This is a question of state law alone, as to which the
judgment of the state court is final.

The cases are dismissed for want of jurisdiction.
Mr. Albert Pike, Xr. L. H. Pike and Mr. Bobert W. Johnson for

the motion. Mr. Samuel Shellabarger, Mr. J. M. Wilson and Mr..
D. K. MoRae opposing.

elviii
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UNITED STATES v. DRISCOLL.

APPEAL FROM TE COURT OF CLAIMS. ORIGINAL MOTION IN
TE CASE.

No. 1053. October Term, 1877. -Decided April 8, 1878.

A request for an order upon the Court of Claims for an additional finding
is refused, because that court had not been requested to make the find-
ings, in accordance with rules 4 and 5 regulating appeals therefrom.

THE case is stated in the opinion.
AIR. CHIEF JUSTICE WAITE delivered the opinion of the court.
This motion is denied. At the same term with the order for addi-

tional findings in United States v. Adams, 9 Wall. 661, and to
avoid the difficulty experienced in that case, rules 4 and 5, regula-
ting appeals from the Court of' Claims, were promulgated. 9
Wall. 7. The fourth requires that court to file its findings of
facts at or before the time of entering the judgment, and the fifth
permits either party to call for a finding upon a special question
deemed material to the judgment in the case, and, if refused, to ask
this court to pass upon the materiality of the fact alleged, and,
should it be considered material, to send down for the finding..
Such is the construction given the rules in Mahan v. United States,
14 Wall. 109, 112. The object is to present the question here as
upon an: exception to the ruling of the court below in respect to the
materiality of the fact. For that purpose it must have been sub-
mitted to the court in a written request, as provided in the rule.
Nothing of the kind appears here. While other requests were
made, this was not, and the record upon its face does not show that
the court has omitted to pass upon any fact necessary to the decis-
ion of the cause. No foundation has, therefore, been laid for this
application. .Motion denied.

Mr1.&. Thomas J. Durant for the motion. No one opposing.

See United States v. Driscoll, 96 U. S. 421.
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DUMONT z. DES MOINES VALLEY RAILROAD
COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE

DISTRICT OF IOWA.

No. 87. October Term, 1878. - Decided May 5, 1879.

A petition to file a bill of review on the ground of newly discovered evi-
dence will not be granted if the bill, when filed, ought not to be sustained
by reason of the laches of the petitioner in neglecting to discover the
evidence earlier.

PETITION for leave to file a bill of review. The application was
denied in the Circuit Court, and the petitioner appealed. The case
is stated in the opinion.

MR.'CHIEF JUSTICE WA E delivered the opinion of the court.
This application is denied. The petitioners have not shown such

diligence as will entitle them to reopen a litigation that has been car-
ried on with so much pertinacity for a great number of years. The
new matter relied upon consists principally of record evidence drawn
from the archives of the government, which might as easily have
been found at the time the controversy arose as now. The tTeaty
was a part of the law of the land, and the maps and official reports
have been on file in the proper government office, where they were
discovered, for a quarter of a century. We are all of the opinion
that if a bill of review should be fied containing all the averments
that are in the present petition, it ought not to be sustained.
Clearly, then, leave ought not to be granted for a continuance of
the litigation. Affirmed. •

_31r. Charles A. Clark and Mr. James Grant for appellant. M/1'.
C. 0. Nourse and M'. A.. 1f. Hubbard for appellees.

CARSON v. OBER.

ERROR TO THE SUPREME COURT OF THE STATE OF MISSOURI.

No. 123. October Term, 1878.-Decided January 13, 1879.

The question raised and decided in a state 3ourt, whether there could be a
sale of cotton so as to pass title to the vendee before the payment of the
government tax, is not a Federal question.

THE case is stated in the opinion.
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MR. CHIEF JUSTICE WAITE delivered the opinion of the court.
We find no Federal question in this record. The court below de-

cided that as between vendor and vendee there could be a sale and
delivery of cotton, so as to pass title to the vendee before the pay-
ment of the government tax assessed upon the cotton, under the
act of July 1, 1862, 12 Stat. 465. This was a question of
general law only. The plaintiff in error claimed no right or title
under the tax laws or treasury regulations. The court was not
called upon to determine whether the lien of the tax was valid or
invalid, but only whether so long as the lien existed the ownership
of the property subject to the lien could be transferred. The case
is clearly within the rule considered in Long v. Gonverse, 91 U. S.
105, 112.

Dismissed for want of jurisdiction.
.M. J. S. Black and M3'. H. W. Garnett for plaintiff in error.

.Mr. S. T. Glover and 11L5. 3J. 1?. Shel)ley for defendants in error.

FLOURNOY v. LASTRAPES.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE

DISTRICT OF LOUISIA.NA.

No. 186. October Term, 1878.-Decided April 7, 1879.

A sheriff's deed executed by a deputy sheriff in his own name is good in
Louisiana.

An objection not made below cannot be assigned as error and considered
here.

A general verdict "for the defendant" is equivalent to a special verdict on
each and all the issues tried.

The judgment followed the pleadings.

Tun case is stated in the opinion.
MR. CHIEF JUSTICE WAITE delivered the opinion of the court.
The first error assigned in this case is to the effect that the court

admitted in evidence to prove the title of the defendant; a sheriff's
deed executed by a deputy'sheriff in his own name, and not in the
name of the sheriff. In some States this would be a good objection,
but in Louisiana the rule appears to be otherwise. The precise
question was raised and directly decided in Kellar v. Blanchiard, 21
La. Ann. 38, 41, and we are not advised that the authority of this
case has ever been questioned.

The second assignment is that the sale and adjudication of the
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property by the deputy sheriff was null and void, on account of the
insufficiency of the bid. No such objection was made below, and it
cannot be considered here.

The third assignment is that the verdict of the jury was too vague
and indefinite. The verdict was "1 for the defendant." This is
equivalent to a special finding in favor of the defendant upon
each and every one of the issues tried, and authorizes any judg-
ment that could be entered on such a finding.

The only remaining assignment is that the court gave judgment
in favor of the defendant for the property in controversy. It is
claimed that this could not be done under the pleadings. The
prayer of the petition was that the petitioner might be decreed to
be the true and lawful owner of the property; that if the defendant
set up color of title, he might be required to produce the same; and
if it should appear insufficient, that he might be prohibited from
claiming ownership. The defendant answered, setting out his title,
and asking that it be recognized and acknowledged, and that the
plaintiff be condemned to surrender and deliver to the defendant
full possession. The judgment followed this prayer in the answer.

Affirmed.
.M. Thomas Hunton for plaintiff in error. Mr. WV. Hallett

Phillips for defendant in error.

METROPOLITAN BANK v. CONNECTICUT MUTUAL LIFE
INSURANCE COMPANY.

APPEAL FRO1 THE CIRCUIT COURT OF THE UNITED STATES FOR THE

NORTHERN DISTRICT OF ILLINOIS.

No. 229. October Term, 1878. -Decided November 4, 1878.

Brine v. Insurance Co., 96 U. S. 627, followed, in regard to the right of
redemption from a sale under foreclosure of a mortgage in Illinois.

THE case is stated in the opinion.
MR. CHIEF JUSTICE W.&T announced the judgment of the court.
This was a bill in equity filed by the Connecticut Mutual Life

Insurance Company in the Circuit Court of the United States for
the Northern District of Illinois, to foreclose a mortgage executed
to that company by the Marine Company upon certain lands in the
city of Chicago. The Metropolitan National Bank of New York,
a subsequent lien holder, was made a party defendant, and while

Clxii
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not contesting the right of the complainant to a decree of sale,
insisted in its answer, that if such a decree was rendered it should
provide "for the redemption therefrom required and secured by the
statute of Illinois in that behalf." The court, however, February
17th, 1875, directed that the sale be made " in accordance with the
course of practice that prevailed therein," which did not allow
redemption. A -sale having been made and reported by the master
under this decree, the bank objected to its confirmation, on the
ground that it was absolute, when it should have allowed redemp-
tion in accordance with the state statutes, and that a certificate of
sale should be given by the master instead of a deed, and redemp-
tion allowed. These objections were overruled and a decree entered
Augu~t 14, 1875, confirming the sale and directing the master to
convey the premises to the purchaser and the defendants to deliver
the possession. The bank has taken this appeal, and in its assign-
ment of errors returned with the record alleges for error that the
court directed the sale without redemption and confirmed the sale of
the master as an absolute sale and without redemption.

The insurance company, appellee, seeing that the case is governed
by our decision at the last term in Brine v. Insurance Co., 96 U. S.
627, now comes and, confessing the errors assigned, asks that the
decree may be reversed and the cause remanded, and that the man-
date issue immediately. Accordingly the decree of August 14,
1875, confirming the sale, is

Reversed, and also so much of the decree of February 17, 1875,
as directs that the sale be made in accordance with the practice
of the court, but in all other respects the decree of February 17 is
affirmed. Ihe cause is remanded, with instructions to set aside
the sale and modify the decree of February 17 by providing for
a redemption from the sale in accordance with the statutes of
Illinois. The costs of this appeal must be paid by the appellee,
and a mandate may issue immediately.
'r. MAelville F. Fuller for appellant. Mr. Edward S. Isham

and Yr. Robert T. Lincoln for appellee.
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UNITED STATES v. MORGAN.

ERROR TO THE CI RCUIT COURT OF THE UNITED STATES FOR THE

DISTRICT OF CALIFORNIA.

No. 258. October Term, 1878.-Decided May 5, 1810.

An adjusted account of an Internal Revenue Collector'at the Treasury,
showing the exact amount finally allowed him as extra compensation, is
conclusive evidence on that question.

The Secretary of the Treasury may fix the amount of an extra allowance
to a Collector of Internal Revenue in advance of the service rendered.

THE case is stated in the opinion.
MR. CHIEF JUSTICE WAITE delivered the opinion of the court.
We find no error in this record. The objection to the admissi-

bility of the testimony of Curtis and the defendant Morgan was not
because it was insufficient to prove an arrangement between the
Secretary of the Treasury and Morgan, by which Morgan was to
be allowed his extra compensation, but because the Secretary of
the Treasury might make tlie allowance at any time, and -as the
adjusted account showed the exact amount finally allowed, this
account was conclusive evidence on that question. As the case
stands upon the record it is to be presumed there was evidence
tending to prove that the letter of the Comnmissioner of Internal
Revenue was authorized by the Secretary of the Treasury. Upon
the objection as made we think the ruling of the court was right.
There is nothing in the act of Congress which precludes the Secre-
tary of the Treasury from fixing the rate of extra compensation to
be allowed in aqvance of the service rendered, and if he does, it
becomes binding on the government and may be enforced in the
settlement of accounts thereafter.

The allowance of a commission upon the sum of $13,619.85, as
part of the compensation of the collector for the year ending June

30, 1864, was also right. The money was all collected before the
expiration of that year, and ten thousand dollars was actually paid
into the treasury. As to the allowance of commissions for this

there can be no doubt. It is a matter of no consequence that
advices of the payment did not reach the accounting officers of the
Treasury Department, so as to be entered on the books there, until
after the year expired. No unnecessary delay occurred in paying
over the renainder. It was actually collected in a distant part of
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the collection district, and did not in the ordinary course of trans-
mission reach the collector so that it could be paid into the treasury
before June 30. The collector was accountable for it when it
was collected, and since he paid it over as soon as he could, we
think he was entitled to his compensation as for services rendered
during the year.

The objection to the claim for express charges paid was not made
below and cannot be considered by us. We hear the case upon
the rulings contained in the bill of exceptions and not upon the
evidence.

The same is true as to the claim now made that compensation
has been given by the jury in their verdict in excess of the maxi-
mum limit fixed by the statute for the year. It does not appear
from the bill of exceptions that this point was taken below.

No error is assigned upon that part of the charge of the court
which related to the payment of the bills of the assistant assessors.

The judgment is Affirmed.
.Mr. Attorney General for plaintiff in error. MrM. W. W. Jorrow

for defendants in error.

HUNT v. HUNT.

ERROR TO THE COURT OF APPEALS OF THE STATE .OF NEW YORK.

No. 705. October Term, 1878. -Decided January 6, 1879.

The contract of marriage is not a contract within the meaning of the pro-
vision in the Constitution prohibiting States from impairing the obliga-
tion of contracts.

MOTION TO Dls1Iss. The case is stated in the opinion.
MR. CHIEF JUSTICE WATE delivered the opinion of the court.
In the Dartmouth College Case, 4 Wheat. .29, it was expressly

said by Chief Justice Marshall, in delivering the opinion of the
court, that the provision of the Constitution prohibiting States from
passing laws impairing the obligation of contracts "had never been
understood to embrace other contracts than those which respect
property, or some object of value, and confer rights which may be
asserted in a court of justice. It never has been understood to
restrict the general right of the legislature to legislate upon the
subject of divorces. Those acts enable some tribunal, not to impair
a marriage contract, but to liberate one of the parties because it has
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been broken by the other." This disposes of the first ground upon
which our jurisdiction is invoked in this case. The law complained
of simply provides for divorces in certain cases after hearing by a
court of competent jurisdiction.

The suit in Louisiana was one affecting the personal status of the
defendant in errod," a citizen of that State. The contract of mar-
riage from which he sought to be liberated had been entered into in
that State when both parties were citizens of the State. The ques-
tion presented for decision below, and decided, was not what would
be the rights of the plaintiff in error if she had been a citizen of the
State of New York when the suit was commenced against her in
Louisiana, but whether she was a citizen of New York. The court
decided she was not. Such a decision of the state court does not
present a question of which we have jurisdiction.

The motion to dismiss is granted.
Mr. Thomas J. Durant and Mr. C. W. Hornor for the motion.

11r. D. D. Lord opposing.

KNOX COUNTY v. UNITED STATES ex rel. EARSHMAN.

ERROR TO THE CmCUIT COURT OF THE UNITED STATES FOR THE
EASTERN DISTRICT OF MISSOURI.

No. 712. October Term, 1878.-Decided January 29,1879.

A defective supersedeas bond is vacated and a proper one ordered to be filed.

Tins was a motion to vacate a supersedeas. The case is stated
in the opinion.

AIR. CHIEF JusTIncE WAITE delivered the opinion of the court.
The supersedeas bond in this case is clearly defective. It recites

a judgment rendered, at the March Term, 1878, of the Circuit Court,
against the defendant- "1 in a suit depending in said court between
George W. Harshman, plaintiff, and Knox County, in the State of
Missouri, defendant." That is not a true description of the judg-
ment awarding the mandamus upon which the writ of error was sued
out, or of either of the judgments for the collection of which the
mandamus was awarded.

We think the case a proper one for the allowance of an amend-
ment of the bond, O'Reilly v. Edrington, 96 U. S. 726, and it is
accordingly ordered that the supersedeas be vacated, unless the
plaintiffs in error shall, on or before the first Monday in January
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next, file with the clerk of this court a new bond in the penal sum
of twenty thousand dollars, with good and sufficient security, condi-
tioned according to law. So ordered.

.Mr. T..K. Skinker for the motion. M.r. David P. Dyer opposing.

PHILLIPS, PETITIONER.

ORIGINAL.

No. 11. Original. October Term, 1879.-Decided November 10, 1979.

The court declines to hear an argument whether mandamus shall issue to
the Circuit Court directing it to order stipulators for value and sureties
on an appeal bond in an admiralty suit to appear for examination con-
cerning their property: whether it has the power to issue the writ in
such case quwre.

TIs was a motion for a writ of mandamus. The case is stated
in the opinion.

AIn. CHIEF JUSTICE WAITE delivered the opinion of the court.
The petitioner shows that, having recovered a summary judgment

in an admiralty suit against the stipulators for value and the sureties
on an appeal bond, he moved the Circuit Court for an order on such
stipulators and sureties to appear " for examination concerning their
property, according to the laws and practice of the State of New
York;" and also for an order that they "1 disclose all information
concerning their property, with a view to the sequestration thereof,
and that they be directed to convey all their said property to a
sequestrator to be appointed by the court," and also that they "be
punished for their contempt in not performing their stipulations and
failing to comply with the provisions of the decrees." These motions
were overruled by the court, and we are now asked for an order on
that court to show cause why a mandamus should not issu com-
manding it to exercise the power and grant the remedy sought.

Even if we have the power to grant a mandamus in a case like
this, the reasons assigned by the circuit judge in his opinion for re-
fusing the motion are so satisfactory and show so clearly that he
was right in what he did, that we think it quite unnecessary to hear
an argument, and, therefore, deny the application for the rule.

Rvle denied.
fr. H. J. Scudder and Mr. Frank W. Hackett for the petitioner.

No one opposing.
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CRANE v. KANSAS PACIFIC RAILWAY COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF KANSAS.

No. 2. October Term, 1879. -Decided November 17,1879.

The performance of a contract for the construction of a railroad, made
by a deceased person with the railroad company, cannot be enforced
by his heirs, even if the profits are partly in lands.

THE case is stated in the opinion.
MR. CHIEF JUSTICE WAITE delivered the opinion of the court.
This decree is affirmed. The suit was in equity by the children

and heirs of Samuel Hallett, deceased, to enforce a contract he made
in his lifetime with the railroad company, defendant, then known
by another name, for the construction of its line of railway and tele-
graph. By the terms of the contract he was to be paid for his work
in money, United States subsidy bonds, construction bonds, land-
grant bonds, and capital stock of the company, and city and county
bonds. He was not to become interested in any lands except indi-
rectly as a stockholder in a corporation owning lands, and a holder
of bonds secured by mortgage. When he died, the contract formed
part of his personal estate, and belonged to his personal represen-
tative and not to his heirs, except upon distribution after all debts
were paid. Had the personal representative performed the con-
tract, he, like the intestate, would be entitled to money, stocks,
and bonds for what he did. In this way he might have added to
the assets of the estate for distribution, but he would get nothing
which could pass directly to the heirs by inheritance. It matters
not that since the death of Hallett others may have taken possession
of the contract and made themselves in law trustees of the profits
they have realized by its performance. As such trustees they must
account to the personal representative of the estate and not to the
heirs. If the profits for which they account are partly in lands, these
lands do not pass to the heirs of Hallett by inheritance. They go
to the personal representative as part of the personal estate, and
through him on distribution to the heirs.

It follows that the heirs could not bring this suit and that the de-
murrer to their bill was properly sustained.

Affirmed.

Mr'. Matthew Hf. Carpenter and Mr. J. B. Stewart for appellant.
Mr. J. P. Usher and MI. G. B. Bretherton for appellees.



APPENDIX.

Phillips v. Gaines.

UNITED STATES ex 'el. PHILLIPS v. GAINES.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE

MIDDLE DISTRICT OF TENNESSEE.

No. 109. Octobeit Term, 1879. -Decided March 15, 1880.

A court has no power to award costs in criminal proceedings unless some
statute has conferred it.

In Tennessee the costs of a criminal prosecution are made by statute a
debt of the State, for which the comptroller may be compelled to draw a
warrant upon the state treasurer when the proper foundation has been
laid for such an order by the court; but in this case the steps required
by law to be taken in order to charge such costs upon the State as a
debt had not been taken.

THE case is stated in the opinion.
MR. JUSTICE STRONG delivered the opinion of the court.
This case comes before us by writ of error, in a case where there

was a certificate of division between the judges of the Circuit Court
for the Middle District of Tennessee.

It is a petition for a mandamus to the comptroller of the State,
commanding him to issue his warrant to the state treasurer for the
payment of a bill of costs of an indictment against Phillips, one of
the relators, and others not named.

The petition represents that on the 10th of October, 1870, the
petitioner Phillips and others were indicted in the county of Putnam
for the murder of one Stephen Ford; that after his arrest, the said
Phillips presented his petition to the state court, praying for a re-
moval of the indictment into the Circuit Court of the United States,
under and by virtue of the acts of Congress of March 3, 1863, May
11, 1866, and February 5, 1867; that the state court ordered and
adjudged that the cause should be thus transferred and that copies
of the record and all proceedings in that court were made out and
duly filed in the said United States Circuit Court. The petition
further represents that the Circuit Court took cognizance of the
case until 1874, when the State of Tennessee, by her attorney, ap-

peared and dismissed the case, agreeing that the costs should be
adjudged against the State; that the court accordingly rendered
such a judgment; and that a warrant for the payment of the costs
had been demanded from the comptroller and refused.

A portion of the record of the indictment and of the proceedings
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thereon including what purports to be a bill of costs and the judg-
ment of the court certified by the clerk and made an exhibit is
appended to the petition. It is evidently incomplete. It does not
contain the petition filed in the state court for the removal of the
cause. The brief of the plaintiff in error, however, states that the
killing, for which Phillips was indicted, was an act of war and in
battle; that the petitioner adhered to the cause of the government,
and that Ford, the person killed, was a belligerent and soldier of
the army of the rebellion. These averments are not denied, and
if they were made in the petition it may be assumed that the indict-
ment was removable and properly removed under the act of Con-
gress, and that the Circuit Court obtained jurisdiction of it.

The record made, as we have stated, an exhibit of the petition
for a mandamus, shows that in the Circuit Court the State of Ten-
nessee entered a nolle p~rosequi to the indictment; and that there-
upon the court considered that the defendant, Phillips, be dismissed
and go without day; that the State pay the costs of prosecution;
and that the same be certified to the comptroller for payment. It
also shows that a bill of costs including not merely the costs of
prosecution but the defendant's costs was presented to the comp-
troller, and that a warrant upon the treasurer therefor was demanded,
but was refused.

To this petition for a mandamus, the defence set up by the comp-
troller was twofold; first, that the Circuit Court of the United
States had no power to render the judgment for costs against the
State of Tennessee; second,.that the court had no power to enforce
the collection of the judgment for costs by mandamus by reason of
the facts averred in the petition, the defendant being an officer of
the State and the court having no power to control his action. For
these reasons the court refused to grant the writ, and that refusal
is now assigned for error. We are not, however, called upon to
consider them, in view of the facts of the case a4 they are made to
appear.

Costs in criminal proceedings are a creature of statute, and a
court has no power to award them unless some statute has con-
ferred it. By the common law, the public pays no costs. In
England, the king does not, and the State stands in place of the
king. This is the rule in the State of Tennessee. .Mooneys v. State,
2 Yerger, 578. But in that State, statutes have changed the rule.
The act of 1827, c. 36, Hay and Cobb, 54, enacted as follows:
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"In all criminal cases, above the grade of petit larceny, originat-
ing in the Circuit Courts, where the defendant may be acquitted,
and in all cases where the defendant may be convicted and shall
prove insolvent and unable to pay the costs, the same shall be paid
out of the treasury of the State." Before that act, in cases of
acquittal by the verdict of a jury, costs were to be adjudged against
the county. Act 1813, c. 136, § 3.

The act of 1827 had no application to costs in cases ended by
a nolle prosequi. But an act passed in 1832, c. 8, § 2, enacted
that in all prosecutions for offences subjecting the offender to con-
finement in the jail and penitentiary house of the State in which
a volle prosequi shall be entered, or the defendant or defendants
in such prosecution shall be otherwise discharged, the costs of such
prosecution shall be paid by the State in the same manner and
under the same provisions as in cases where the defendant or
defendants may be acquitted by the verdict of a jury. The indict-
ment against Phillips was such a case. Conceding, then, that the
costs of the prosecution in that case were chargeable to the State,
was the comptroller bound to issue his warrant for the bill pre-
sented to him? It is made his duty by the law of the State, to
examine and adjust all accounts and claims! against the State,
which are by law to be paid out. of the treasury, and to draw
warrants upon the treasury for the sums which upon such exami-
nation and adjustment, may be found due from the State. Civil
Code, § 207. But the statutes of the State make some special
provisions respecting costs. Before the comptroller can.issue a
warrant for their payment, a bill of fees and costs must be pre-
sented to him in legal form, and it must be shown that all the
preliminary requisites of the law have been complied with. State
v. Delap, Peck, 91. An examination of the state statutes will re-
veal what these preliminary requisites are. Section 5569, (Thomp-
son and Steger's Compilation,) declares that the costs chargeable
upon the State or county in criminal cases shall be made out so
as to show the specific items, and be examined and entered of
record and certified to be correct, by the court or judge before
whom the cause was tried or disposed of, and also by the district
attorney. Section 5579 directs that a copy of the judgment and
bill of costs, certified by the clerk of the court and by the Attorney-
General and judge shall be presented to the comptroller, etc., . .

by the clerk or some person authorized by him, in writing, to receive
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the same, whereupon a warrant shall issue for the amount. Provis-

ions somewhat similar are found in §§ 5571 and 5572.
In the present case it does not appear that these prerequisites

to a comptroller's warrant had been complied with. The bill of
costs had not been taxed, nor had it been examined and certified
by the Circuit Court, nor by the Attorney General or district attor-
ney, and it contained the costs of the defendant, for which the State
is not liable.

Though, therefore, the costs of the prosecution are undoubtedly
a debt of the State, for which the comptroller may be compelled
to draw a warrant upon the state treasurer, the demand made
upon him by the relators was unauthorized by law; and, conse-
quently the mandamus was properly refused.

The judgment of the Circuit Court is Affirmed.
.r. John P. Murray and fr. Benton 2lcLlfillan for plaintiffs in

error. No appearance for defendant in error.

KNICKERBOCKER LIFE INSURANCE COMPANY v.

SCHNEIDER.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE

DISTRICT OF LOUISIANA.

No.163. October Term, 1879. -Decided March 2, iSSO.

When the plaintiff in an action at law on a life insurance policy against the
insurer avers in his declaration that the company had been notified of the
death of the person whose life was insured in the policy, and that the
necessary preliminary proofs required by it had been made, and the
answer is a general denial of all and singular the allegations of the peti-
tion so far as the same may have a tendency to give to said plaintiffs any
right or cause of action against the respondent, and, not specially travers-
ing the allegations as to notice and proof, sets up specific defences, on
which alone the defendant relies, it is not necessary to prove the notifi-
cation, nor that the necessary preliminary proofs were made.

THE case is stated in the opinion.
M . CHIEF JUSTICE WAITE delivered the opinion of the court.
This was a suit on a policy of insurance for $20,000 issued by

the plaintiff in error on the life of Gustav Osterman in favor of
Schneider & Zuberbier, his creditors. The policy provided for pay-
ment within three months after due and satisfactory proof of the
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death of Osterman. The petition set forth his death on the 15th of
September, 1876, and averred that the company was immediately noti-
fied thereof, and that due proof of the death, "made under the forms
and directions of said insurance company, were duly forwarded and
their receipt acknowledged by said company." The company
answered the petition, denying " all and singular the facts and
allegations therein contained, so far as the same may have a ten-
dency to give said plaintiff any right or cause of action against
respondent," and then averring that Osterman, at the date of the
application for insurance and of the policy, "was, and continued up
to the time of his death to be, so far intemperate as to impair his
health and shatter his constitution ; . . . that he was addicted to
gambling, a duellist, a debaucher of women, . . . and an idle
and roaming character; leading such a dissolute, profligate, and
wandering life, as not only materially affected his health, but also
considerably shortened the period of his life." There were other
averments sufficient to make this a good defence to the action if the
allegations were true. It was also averred that the debt of Osterman
to the plaintiffs was barred by the statute of limitations; that certain
warranties contained in the application for the policy had been broken,
and that false answers were made to certain interrogatories pro-
pounded by the company's medical examiner. The issues being made
up by the pleadings, a trial was had before a jury. On the trial, the
plaintiffs after proving the policy and the debt of Osterman, rested.
The company then offered evidence tending to prove that the habits
of Osterman at the time of the application were so far intemperate as
to impair his health and shorten his life. Evidence in rebuttal was
given, and both parties rested. The company then asked the court
to charge the jury, "that plaintiffs having failed to produce any evi-
dence to show that previous to the institution of this suit they had
given notice of the death of said Osterman, in conformity with the
provisions printed on the back of the policy, and in fact as the plain-
tiffs had failed to adduce any evidence tending to show that plaintiffs
had furnished, prior to the institution of this suit, any proof what-
ever of the death of Osterman, said plaintiffs could not recover."
This request was refused and the jury, in substance, told that if they
found for the plaintiffs on the other issues, their verdict must be in
favor of the plaintiffs for the full amount of the 'policy and interest
from the commencement of the suit, becduse the pleadings, in effect,
-admitted the death of Osterman and placed the defence on the

dx i



APPENDIX.

Cases Omitted in the Reports.

ground that, under the facts of the case, his death was not covered
by the policy. A judgment having been rendered against the com-
pany, this writ of error was brought.

The only question presented by the assignment of errors is
whether, under the issues made by the pleadings, it was necessary
for the plaintiffs, before they could recover, to show by evidence
that they had notified the company of the death of Osternan, and
made the necessary preliminary proofs required by the policy before
the suit was begun. We think it was not. It is directly averred in
the petition that such notice was given and proof made. The answer
is to be construed as a whole. There has been no attempt to set up
separate defences, such as is allowed in common-law pleadings. No
direct issue is made upon the fact of notice and proof, but the whole
effort is to show that, notwithstanding such notice and proof, the
plaintiffs cannot recover. It is true there is a general denial of all
and singular the allegations of the petition, "so far as the same
may havea tendency to give said plaintiffs any right or cause of ac-
tion against the respondent;" but this we understand to be no more
than a denial of such averments as are inconsistent with the specific
defences set out in the other parts of the answer. Taken as a whole
the answer in legal effect admits that the plaintiffs must recover un-
less the specific defences relied on are sustained. This evidently
was the understanding of all parties at the time of the trial, for the
objection now insisted upon was not made until the case on both
sides had been closed, and the court was about to charge the jury.

The judgment is affirmed, and as it is apparent to our minds that
this writ was sued out for delay, damages to the amount of one
thousand dollars are awarded in addition to interest.

Jl'r. Thomas J. Semmes for plaintiff in error. Mr. J. P. Hornor
and .. W. S. Benedict for defendant in error.

MoINTYRE o. GIBLIN.

ERROR TO THE SUPREME COURT OF THE TERRITORY OF UTAH.

No. 173. October Term, 1879. -Decided December 1, 1879.

In an action to recover damages for carelessly and negligently shooting and
wounding the plaintiff, it is no error to charge the jury that in computing
the damages they may take into consideration a fair compensation for the
physical and also for the mental suffering caused by the injury.
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THE case is stated in the opinion.
MIa. CHIEF JUSTICE WAr delivered the opinion of the court.
This was a suit to recover damages for the careless and negligent

shooting and wounding of Giblin, the plaintiff below, by McIntyre,
the defendant. On the trial the court charged the jury that in com-
puting the damages they might take into consideration "1 a fair com-
pensation for the physical and mental suffering caused by the injury,"
and the only question submitted to us now is whether this charge
was erroneous because the words " and mental" were included.

We think, with the court below, that the effect of this instruction
was no more than to allow the jury to give compensation for the per-
sonal suffering of the plaintiff caused by the injury, and that in this
there was no error.

Judgment affirmed.
31r. Benjamin Sheeke and 3-. S. A. Merritt for plaintiff in error.

af% B. D. Hoge for defendant in error.

RICE v. EDWARDS.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE

DISTRICT OF MINNESOTA.

No. 222. October Term, 1879.- Decided April 5, 1880.

A decree in equity will not be reversed for an immaterial departure from
technical rules when no harm has been done.

If a bond contains a provision that on default of the payment of interest
the principal shall become due at the election of the holder, and such
default takes place, the commencement of suit to collect the principal
and interest and the production of the bond at the trial are sufficient
proof of such election.

TnE case is stated in the opinion.
M . CHIEF JUSTICE WAITE delivered the opinion of the court.
This case shows that on the first day of May, 1874, Henry M.

Rice applied to the Equitable Trust Company, of New London,
Conn., for a loan of twenty-five thousand dollars for five years,
with interest at the rate of ten per cent per annum. His application
resulted in his executing to the company twenty-five bonds of one
thousand dollars each, payable five years after date, with interest
semiannually at the rate of seven pir cent per annum. The differ-
ence between seven and ten per cent interest was taken in advance,
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the company deducting fifteen per cent from the face of the loan
when paving over the money.

The bonds contained a provision to the effect that if default should
be made in the payment of any one of the instalments of interest as
they fell due, and the default should continue for ten days, the
principal of the bonds should become due, at the election of the
holders, without notice. Payment was secured by a deed of trust
from Rice and his wife to Edwards, the trustee.

Default was made in the payment of an instalment of interest
falling due November 1, 1875, and in another due May 1, 1876.
Thereupon Edwards, the trustee, on the 9th of September, 1876,
filed a bill in equity to foreclose the trust, alleging an election by
the holders of the bond to consider the principal sum. due, as well
as the interest. Rice and wife appeared and filed what is termed a
plea to so much of the bill as avers that election was duly made that
the principal should be due and payable, in which they denied all
the allegations of the bill in that behalf. An issue was made on
the averments in this plea, and on the 16th of July, 1877, the court
below decided that the commencement of the suit, and the produc-
tion of the bonds at the hearing, was sufficient evidence of the
election in the absence of any proof that the owners of the bonds
did not sustain the trustee in the course he had pursued. The cause
was then at once referred to a master to ascertain the amount due.
On the 6th of August a report was made, finding due at that date
$29,210-, principal and interest, and on the same day the court
entered the usual decree of foreclosure and sale for that amount.
On the 20th of August Rice appeared, by his solicitors, and moved
the court to open the decree in respect to the amount due, and to
refer the cause again to a master to state the account on the basis
of deducting a proper sum for the interest taken in advance. Upon
this petition an order was made on the master to compute, ascertain
and report the amount which should be deducted for this cause.
The maste heard the parties and reported that a deduction of
$1120.60 should be made for unearned interest paid in advance,
but the court on consideration, refused to modify the decree as
originally entered. Rice and his wife thereupon took this appeal.

The errors assigned are: 1, That, upon overruling the plea, a
decree was entered without assigning the defendant to answer the
bill, as provided in equity rule 34; 2, that there was no proof that
any election had been made, before the suit was brought, to con-
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Sider the principal due; and, 3, that the decree was not modified
by deducting therefrom $1120.60.

As to the first error assigned, it is sufficient to say that no appli-
cation was made for time to answer, and it nowhere appears that
the failure to conform to the rule has resulted in harm to the appel-
lants. In Allis *v. Insurance Co., 97 U. S. 144, we said we would
not reverse a decree for an immaterial departure from technical
rules when we could see that no harm had been done. Here it is
not pretended that the appellants have any other defence to the
action than such as they set up in their plea, or presented to the
court in their application for a modification of the decree. Upon
both these defences they were fully heard, and the case is now here
for review, with a sufficient record to enable us to pass upon all the
questions preselited. Under such circumstances it would be clearly
wrong to reverse the decree because tim was not given to file a
formal answer, setting up what already appeared in the case.

We agree with the court below that the election by the bond-
holders to consider the principal sum due was sufficiently proven by
the bringing of the suit by the trustee and the production of the
bonds at the hearing.

The laws of Minnesota put no limit on the rate or amount of
interest *for which the parties may contract in writing. The con-
tract in this case was to pay the fifteen per cent in advance, and
the continuance of the loan for the five years was made dependent
on the prompt payment of the semiannual interest at the rate of
seven per cent. Decree affirmed.

MVr. M. Lamphrrey and 11r. C. K Davis for appellants. Mr. 1.
B1. Bigelow for appellee.

O'REILLY v. EDRINGTON.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE

SOUTHERN DISTRICT OF MISSISSIPPI.

No. 246. October Term, 1879.-Decided April 19, 1880.

The agreement of compromise between the parties which is referred to in
the opinion was competent evidence and properly received as such, al-
though not set forth and relied upon in the pleadings.

THE case is stated in the opinion.
M . CHIEF JUSTICE WAITE delivered the opinion of the court.
O'Reilly, as assignee in bankruptcy of Edrington, Jr., and Steele,

'2
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filed a bill in equity in the District Court for the Southern District
of Mississippi, to foreclose a lien in the nature of a mortgage in
favor of Edrington, Jr., on an undivided two-thirds of what was
known as the Shipland plantation. In his bill he alleged it was
important that the taxes on the property be paid from year to year,
as the same-should accrue; " that taxes in arrears be also paid;
and that all clouds upon the title be removed; and that the said
lands be redeemed from any tax sales." It was then alleged " that
William H. Edrington, Jr., and Henry C. Edrington, as adminis-
trators of Eliza M. Edrington, deceased, and Chitrles S. Jeffords
claim to have some equitable claims upon the lands aforesaid for
money advanced by them for the payment of taxes,'the exact nature
and extent of whose claims are unknown to your orator." The
prayer was, among other things, "1 that the rights of the defendants,
Charles S. Jeffords, and William H. Edrington, Jr., and Henry C.
Edrington, as administrators of Eliza M. Edrington, deceased, if
any they have, be ascertained, declared, and settled." The admin-
istrators, defendaits, appeared the day the suit was begun and filed
an answer and cross-bill. The cross-bill set forth, in substance,
that the lands had been sold for taxes, and conveyed to one Rich-
ardson, April 10, 1872; that Richardson had also paid the taxes on
the lands for 1870; that the payments by Richardson were, for
1870, $1244.08, and at the tax sale, $1754.87; that on the 29th of
May, 1872, Mrs. Edrington, the deceased, paid Richardson for a
deed of the lands to her $83142.89, being the amount advanced by
him, and interest thereon $143.94, and that she afterwards paid the
taxes of 1872, amounting to $1907.11. The prayer was that the
administrators might be decreed to have a lien on the lands, and
that O'Reilly, the assignee, be required to pay to them the several
amounts so advanced.

O'Reilly answered the cross-bill, admitting all the allegations
except as to the amounts paid. As to these proof was demanded,
but for such amount as should be found due it was admitted that
the administrators were 'entitled to the relief they asked. On the
28th of May, 1875, a decree was entered finding the amount due on
the mortgage debt and ordering a sale of the property. As to the
cross-bill and tax claims all questions were reserved for future
adjudication, and the decree in the principal suit was "without
prejudice to said parties in asserting their claims either against the

- proceeds of said lands, when paid into the court, or against the
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lands themselves, in case the assignee shall become the purchaser
thereof." On the 2d of December, the cause was referred to a
master to ascertain and report the facts as to the tax claims, and
he reported that payments had been made precisely as stated in the
cross-bill, but that the taxes so paid covered the whole of the lands,
and not two-thirds only. The whole amount paid was $5050.01.
He also reported that O'Reilly objected to refunding the taxes of
1870, which had been paid by Richardson before sale, and that he

claimed he was not, under any circumstances, chargeable with more
than two-thirds of the whole amount, as his lien covered only that
part of the land. He also reported that the administrators offered
in evidence before him an agreement, of the date of April 30, 1874,
between O'Reilly, as assignee, and the counsel of the Edringtons,
but objection being made by O'Reilly it was not considered by him.
By this agreement, "to avoid further expensive litigation," a com-
promise of all matters in controversy between the parties was
effected, by which among other things, O'Reilly, as assignee, was
to pay the administrators "such sums of money as were paid by
said Eliza M. Edrington, in purchasing the tax-title to said planta-
tion, and such further sums as have been paid by her or her heirs
and administrators in the payment of taxes for and on account of
such plantation," and the administrators were to release all claims.
This agreement was made subject to the approval and confirmation
of the District Court in Bankruptcy. On the coming in of the report
the agreement was approved by the court, and a decree entered to
the effect that whenever the administrators should tender- the as-
signee "deeds of quit-claim of all their interest in the lands
described in the pleadings, including the one-third interest in said
lands not sold under the decree rendered herein," the said assignee.,
should pay to them, from the proceeds of the sale then in his hands,
the sum of $5050.01.

From this decree O'Reilly appealed.
The principal objection to the decree below is that it wa s made

on the basis of an agreement of compromise entered into before the
suit was begun, when that agreement was not set forth and relied
on in the pleadings. The case .brought up by the appeal is that
made by the cross-bill, where all the several items of tax claim are
set out, showing what were for taxes paid and what for purchases
at tax sales. In the answer no objection was made because the

claim included the taxes on the whole property, or because those
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for 1870 were paid before a sale. All O'Reilly required was proof
of amounts, and that being made. the right to the relief asked was
conceded. No exception was taken to the amount as reported by
the master. The questions as to liability for the taxes of 1870, and
for the full amounts paid, rather than two-thirds, were first raised
at the hearing on the reference. When those questions came to be
considered by the court, the agreement of compromise, after having
been examined and approved, was received as evidence that the full
amount should be allowed. While the agreement.was not directly
sued on, the amount it called for was claimed in the cross-bill. No
defence was set up in the answer inconsistent with what had been
agreed to, and, as the agreement has been perfected by the approval
of the court, we see no reason why it may not be used in evidence
to show that, for a valuable consideration, the assignee has waived
the objections he now makes to the amount of the recovery. The
decree, as rendered, is not for the specific performance of'the agree-
ment, but is one in which the rights of the administrators are
"ascertained, declared and settled," in accordance with the prayer
of the original bill, and establishing a lien on the lands for the taxes
paid, and requiring the assignee to refund the amount expended, as
asked for in the cross-bill.. Affirmed.

r1T'. IT. K. Ingersoll, Mr. A. P. H'lorse and il2-. A. B. Pitna

for appellant. 11r. G. Gordon Adam, 111r. Thomas J. Durant and
.Mr. 0. TV. Hornor for appellees.

CONNECTICUT MUTUAL LIFE INSURANCE COMPANY,
PETITIONER.

ORIGINAL.

No.8. Original. October Term, 1S80.-Decided May 2,1881.

Mandamus will not lie when there is an ample remedy by appeal if the case
is put in a condition for it.

Tins was an application for a writ of mandamus. The case is
stated in the opinion.

M . CuIEF JusTIcE WATE delivered the opinion of the court.
This is a petition for a writ of mandamus to compel the Circuit

Court of the United States for the Northern District of Illinois to
hear and determine whether a master of the court shall execute
to.the relator a deed for certain lands bought under a sale ordered
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by that court. It nowhere appears from the relator's own showing
that the court has expressly refused such an order. The court has
refused leave to file a certain petition in the suit, and it has refused
an order on the master to show cause why he should not make such
a deed. From the whole case as presented by the parties we infer
that the court below, as constituted when the application was made,
thought the deed ought not to be executed, and it is possible the
order now complained of may be the equivalent of a final decree in
the cause to that effect, from which an appeal to this court may
be taken. But whether that be so or not, we will presume the court
below will not hesitate, on a proper application, to put the record in
a shape to enable us to pass on that question in the ordinary course
of proceeding to obtain our review. MIandamus can only be resorted
to when other remedies fail. It is an extraordinary writ, and should
only be used on extraordinary occasions. Here the parties have
ample remedy by appeal, if they put their case in -a condition for
such a form of proceeding. As the relator presents his case on this
application, he must avail himself of that remedy. We cannot,
under the facts he states, expedite the determination of his cause
by mandamus. The application* is consequently denied.

.M1r. B. S. Isham, Mr,. Robert T. Lincoln and .11fr. C. Beckwith
for petitioner. Mr. George F. Edmunds, .,MT. fenry S. omnoe, Jit.
William R. Page and .,,. If. C. Goudy opposing.

HAND v. HAGOOD.

ERROR TO THE SUPREMIE COURT OF THE STATE OF SOUTH CAROLINA.

No. 2. October Term, 1880. -Decided October 25, 1880.

On the facts set forth in the opinion, it is held that the judgment below, to
which the writ of error-was directed, was not a final judgment, and that
this court was therefore without jurisdiction.

THE case is stated in the opinion.
M . CHIEF JUSTICE WAITE delivered the opinion of the court.

The judgment from which this writ of error was taken is not a
final judgment in the cause. Hand, a creditor of the Savannah
and Charleston Railroad Company, sued that company in the Couht
of Common Pleas of Charleston County, South Carolina, and ob-
tained the appointment of a receiver to hold and operate the rail-
road of the company and apply the net profits to the payment of its
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debts. In this condition of things the comptroller-general of the
State applied to the court, by petition in that cause, to permit him
to take possession of the road under the provisions of the act of
1869, and, if for any purpose it should be deemed advisable to con-
tinue the receivership, that he might be permitted to perform that
duty in addition to those imposed on him by the law. The Supreme
Court of the State, on appeal, adjudged that the comptroller-general
was authorized to take possession of the road with its appurtenances,
"and hold and administer the same according to the power con-
ferred by said act." Then followed these words: " The assets of
the road to be subject to the direction of the court, and the order
now made to be in no wise regarded as affecting the lien obtained
by any creditor of the said road established in the principal cause,
or in any way affecting the rights of creditors. The petition is re-
manded to the Circuit Court for such orders as may be necessary to
give effect to the judgment of this court." It nowhere appears that
the Circuit Court has acted on this mandate. In effect the judg-
ment, as it now stands, is nothing more than a direction to transfer
the possession of the road to the comptroller-general, subject to
such orders as the Circuit Court shall deem necessary for the pro-
tection of the rights of the parties in the principal suit. There is
nothing to prevent the Circuit Court from following the suggestion
of the comptroller-general in his petition and making him receiver.
In fact, as the assets were to be kept subject to the direction of the
court, that would seem to be 'what was expected. As receiver he
would be bound to obey the orders of the court for all the purposes
of the principal suit, and the practical result of the application of
the comptroller-general would be nothing more than a change of re-
ceivers. Under these circumstances it seems to us clear that the
rights of the comptroller-general, as against the parties to the suit,

- have not been finally settled, and that the writ of error was pre-
* maturely sued out. The suit is, therefore,

Dismissed for want of jurisdiction.
ir. P. _Phillips, Mr. John L. Cadwalader and Mr. James B.

Campbell for plaintiff, in error. Alr. Leroy F. Youmans, Mr.
John Conner, Mr. D. T. Corbin, lifr James Lowndes, and MTr.
T. J. D. Fuller for defendant in error.
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ANDREWS v. CONGAR.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE

NORTHERN DISTRICT OF ILLINOIS.

No. 38. October Term, 1880. -Decided November 8,1880.

If a person, not a party to a promissory note, writes his name on the back
of it -when the note is made, the law in Illinois regards him as a guaran-
tor, unless the contrary is shown; but the law in Missouri regards him as
prinza facie a joint maker.

In a suit against a joint maker of a promissory note a charge to the jury
that he was only a guarantor works no injury to him.

Under the practice in Illinois if one is sued as guarantor of a note, and he
verifies his plea of the general issue by affidavit, the plaintiff need not
prove the execution of the note itself as well as the guaranty.

When a contract is within the scope of the business of a partnership, each
partner is presumed to be the agent of all, and it is immaterial what the
secret understanding of the parties may have been as to the powers of
each.

There was no error in the ruling that if the maker of the note which forms
the basis of the controversy in this case could not use an account on its
books as a set-off against the note, the defendants as guarantors could
not.

THE case is stated in the opinion.

AIR. CHIEF JUSTICE W AITE delivered the opinion of the court.

There are nineteen errors assigned on this record, but those relied
on in the argument present in reality but four questions. These
are :

1. Whether the court erred in charging the jury that " if a person
not a party to a note, that is to say, not the payee or maker, writes
his name on the back of the note at the time the note is made, the
presumption is that he has assumed the liabilities and responsibilities
of a guarantor; this presumption, however, is liable to be rebutted
by the proof."

2. Whether, under the practice in Illinois, which is regulated by
statute, if one is sued as a guarantor of a note, and he verifies his
plea of the general issue by affidavit, the plaintiff must prove the
execution of the note itself as well as the guaranty.

3. Whether the defendants should have been permitted to prove
that there was an agreement between themselves as partners, that
neither of them should assume any liability on behalf of the firm out
of the line of its regular business without the consent of the others,
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and that one of the defendants did not know that the liability sued
on was incurred until long after the notes were made and indorsed,
and that since he learned it he has always repudiated it.
" 4. Whether it was wrong for the court to instruct the jury that if,

as between the plaintiff and the maker of the note, the maker could
not use an account on its books as a set-off against the note, the
defendants as guarantors could not.

As to the first question. The charge as given states correctly the
law of Illinois, as settled by the highest court of the State in a long
series of decisions. Cushman v. Dement, 3 Scammon, 497; Stow-
ell v. Raymond, 83 Illinois, 120. The contract, however, was made
in Missouri, and was to be performed there. In that State the rule
is that he who writes his name on the back of a note, of which he is
neither the maker nor the payee, is 'prima facie liable as a joint
maker. Powell v. Thomas, 7 Missouri, 440; Schneider v. Seiff-
iman, 20 Missouri, 571; Otto v. Bent2 48 Missouri, 26; Baker v.
Block, 30 Missouri, 225. For this reason it is insisted that the con-
tract is governed by the laws of Missouri, and that the jury should
have been so instructed. Admitting this to be trte, it is difficult to
see how the plaintiffs in error have been harmed by the charge of
which they complain. They claim to have been presumptively joint
makers of the note, while the court told the jury they were guaran-
tors only. Clearly the charge as given was more favorable than the
one contended for. A recovery could have been .had against them
as joint makers under the common counts.

The court, however, after stating what the presumption from such
an indorsement was, went on to say, "the law authorizes the holder
of a note to write over the name thus written across the back of the
note any agreement consistent with that made between the parties at
the time the name was placed there; that is to say, if the pprty did
actually, at the time he put his name on the back of the note, stip-
ulate for any liability short of a guaranty, or different from that of
guarantor, then the holder of the note had no right to write a false
guaranty over the name." Then, after calling attention to the facts
which had been shown in evidence, and the claims of the respective
parties, it was said: "If you are satisfied that the defendants in
this case put their names upon the note at the time it was made,
with the express understanding that they were to be liable as indors-
ers, that is, liable after the plaintiff had used due diligence to fix
their liability as indorsers, then the defendants are not liable in this
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action: but if, on the contrary, you are satisfied from all the evi-
dence in the case that the defendants intended to become liable to
pay the debt if the maker did not, that is, that they would stand in
the relation of sureties and guarantors, substantially as the contract
is now written over their names, then the defendants are liable."
And again, after referring to a condition which it was proved the
plaintiffs in error had incorporated into the obligation theyassumed,
and which it was insisted should have been expressed in the guar-
anty as written over their signature, the court said: " If you are
satisfied that the positive performance of this part of the agreement
was thus waived or abrogated by mutual consent of the plaintiff and
defendants before the guaranty was written, then no mention need
be made of it." In this way, as it seems to us, the case upon this
point was fairly put to the jury, and the plaintiffs in error were
given the benefit of every circumstance they relied on to establish
their defence. If the presumption arising from their indorsement
had been overcome by the evidence, the jury were told in express
terms to find accordingly.

As to the second question. A statute of Illinois provides that
"no person shall be permitted to deny on trial the execution or as-
signment of any instrument in writing upon which any

action may have been brought . . . or is admissible in evidence
under the pleadings, when a copy is filed, unless the person so deny-
ing the same shall, if defendant, verify his plea by affidavit." Ill.
Rev. Stat. (Hurd, 1883), c. 110, § 34.

This action was brought on a guaranty, a copy of which was filed.
The affidavit only made it necessary to prove the execution of that
instrument. That was done, and that of itself was equivalent to
proof of an admission by the guarantors of the due execution of the
note. Whether this admission was one that could be contradicted,
need not now be determined. It was certainly sufficient until over-
come.

As to the third question. There is nothing in the case to show,
or tending to show, that the execution of the guaranty was not in
the line of the regular business of the partnership. On the contrary,

it does appear that the partners were the owners of a majority of the
stock in the corporation that made the note, and that the note and
guaranty were given with a view to the protection and improvement
in value of that stock. The transaction was one which appears to

have been entered into for the common benefit of all the partners.
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Under such circumstances, it was of no consequence what the
secret understanding of the partners may have been as to the powers
of each. The contract being within the scope of the partnership
business, each partner is presumed to be the authorized agent of all.

As to the fourth question. A simple statement of the facts is all
that is necessary to dispose of this question. The plaintiff was the
president- of the corporation, maker of the note guaranteed. On the
books he was charged with moneys paid to him from time to time
and credited with a salary and interest on his investment in stock.
After he went out of office his successor settled with him and paid
the balance found to be his due. The books were thereupon bal-
anced. The plaintiffs in error sought to set off against their liability
as guarantors of the note, the items which appeared on the debit
side of the account, without any regard to the.credits. As to this,
the court instructed the jury that they " must be satisfied that the
company itself could use the same set-off against the note before the
defendants could avail themselves of it, and that if they were satisfied
from the evidence that the plaintiff's account stood balanced on the
books of the company as kept, then the defendants could not set up
the account as a set-off to the note without showing fraud or mistake
in striking such balance." There can be no doubt as to the cor-
rectness of this ruling.

This covers substantially all there is in the case. The other
errors assigned are unimportant and need not be considered specially.

The judgment is afirmed.
lfr. George Hferbert for plaintiffs in error. Mr. Charles HEitchcock

for defendant in error.

GIBBS v. DIEKMA.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE

WESTERN DISTRICT OF MICHIGAN.

lo. 88. October Term, 1880.-Decided December 13, 1880.

An objection on the ground of the non-joinder of parties who are proper but
not indispensable parties cannot be made for the first time in this court.

This court has power to adjudge damages for delay on appeals as well as
writs of error, and this power is not confined to money judgments.

THE case is stated in the opinion.
AR. CHIEF JUSTICE WAITE delivered the opinion of the court.
The contract with Risdon embraced the lands specifically described
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and no more. The last clause in the contract was evidently added by
way of limitation, so as to exclude from the sale any of the parcels
specifically described which should be found to have been previously
contracted to other parties. The order on the Commissioner of the
Land Office in favor of Gibbs was for patents for the lands sold
Risdon, as described in his contract. No other reasonable interpre-
tation can be put on the language of that instrument. It follows
that Gibbs took the title to all lands patented to him, and not
included in the Risdon contract, in trust for the complainants.

If either Risdon or the other vendees of the complainants were
proper parties to the suit, they certainly were not indispensable parties.
The objection that they have not been joined in the suit *comes, there-
fore, too late in this court. The claim that the comlilainants are
not entitled to a decree because in some cases title .was left in the
State to avoid the payment of taxes, is frivolous.

The decree is affirmed, and it is so apparent the appeal was vexa-
tious and for delay only, that we adjudge to the appellees five hun-
dred dollars as just damages for their delay. While § 1010 of the
Revised Statutes inclres, in express terms, writs of error only,
§ 1012 provides that appeals from the Circuit and District Courts
shall be subject to the same rules, regulations and restrictions as
are or may be~prescribed in law in cases of writs of error. This
gives us authority to adjudge damages for delay on appeals as well
as writs of error, and our power is not confined to money judgments
only. Affirmed.

fr. Alfred Russell and _Mr. Nathaniel Wilson for appellant. Mr.
J. W. Stone for appellees.

KAISER v. STICKNEY.

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.

No. 90. October Ten., 1880. -Decided December 13, 1830.

In the District of Columbia a valid note of the husband may be secured by
a deed of trust of the general property of the wife, executed by husband
and wife in the manner required by law.

IR. CHIEF JUSTICE WAITE delivered the opinion of the court.
It is very clear that the property in question was not, under the

prov:sions of § 727 of the Revised Statutes of the District of Co-
lumbia, the sole and separate property of Mrs. Kaiser. She could
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not, therefore, convey it, or contract with reference to it, " in the
same manner and with the same effect as if she were unmarried,"
(§§ 728 and 729,) but it was her general property which she could
convey by uniting with her husband in a deed executed in the form
required by §§ 450, 451 and 452 of the same statutes. In this way
she could charge her property with the payment of a debt, although
she might not be able to bind herself individually. Her husband
did unite with her in the execution of the deed under which the
appellees claim, and the requirements of the law as to the form of
execution were in all respects complied with. The note secured
was valid as the note of the husband, and the deed was, therefore,
binding. Wb have not overlooked the fact that MNrs. Kaiser, both
in her origifial bill and in her answer to the cross-bill, has averred
that her husband signed the deed only as a witness to her signature;
but the fact was clearly otherwise. His signature is affixed both to
the note and deed as maker, and his due execution of the deed was
properly acknowledged before a competent officer. An attempt
was made to prove that he was mentally incapable of entering into
a contract, but the evidence falls short of establishing this fact,
notwithstanding the wife in her testimony said he only did what she
told him to do. We have no hesitation in deciding that the deed
was well executed and that it binds the property fol the payment
of the debt it was intended to secure. It is not claimed, either in
the original bill or in the answer to the cross-bill, that the Trust
Company did not in fact loan on the faith of the security all the
money the note calls for. Consequently, upon the case as made,
the decree was properly rendered for the full amount of the note
and interest, deducting only what was shown to have been paid.

It is insisted, however, that there is a variance between the
proof and the allegations in the cross-bill, and that on that account
there can be no recovery by the Trust Company in this suit. The
objection is that in the cross-bill the property is proceeded against
as the separate property of the wife, whereas the proof shows it to
have been her general property. We do not so understand the effect
of the pleadings. In the .original bill the appellants sought to set
aside the trust deed because it was executed by the wife alone for
the conveyance of her general property, and, therefore, not bind-
ing. The appellees, on'the contrary, in their cross-bill sought to
enforce the deed because it was executed by both the husband and
wife. The single point put in issue is the validity of the deed as a,
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conveyance in trust of the property owned by the wife to secure the.
debt which was described, and inasmuch as the wife insists that the
property was her general property, the cross-bill ought not to be
dismissed because of a single alternative averment that it was her
separate property. The decree is a.jf rmed.

3P. Michael L. Woods and Mrs. Belva A. Lockwood for appel-
lants. V-.. noch Totten for appellee.

RELFE v. WILSON.

ERROR TO THE CIRCUIT COURT OF THE U ITED STATES FOR THE EAST-

ERX DISTRICT OF MSSOURL

N'o. 92. October Term, 1880. -Decided December 20, 1880.

In Missouri, in an action against an insurer to recover on a policy, evidence
of an offer by the insurer to settle for less than the policy, and of an
intimation by the same to the insured that the policy was obtained by
misrepresentation, is admissible to show "vexatious delay."

When competent evidence becomes immaterial under a charge favorable to
the party offering it, its exclusion is not error.

It is no error to refuse to give specal instructions asked for when the
general charge has stated them in 'angmage equally favorable to the
party asking.

If a series of proportions are embodied in instructions, and the instructions
are excepted to in a mass, the exception will be overruled if any one prop-
osition is correct.

The act of lissouri giving damages for vexatious refusal by insurance
companies to pay policies is not repealed.

A verdict, the amount of which can be ascertained by a simple arithmetical
calculation, and which includes every material fact at issue, will be
sustained.

THE case is stated in the opinion.
MIR. CHIEF JUSTICE WAITE delivered the opinion of the court.
The testimony of Mrs. Wilson and Huff was admitted only on

account of its bearing on the question of vexatious delay. The
matter testified to had none of the characteristics of ' confidential
overtures of pacification," and there is nothing from which to infer.
"that the parties agreed together that evidence of it should not
be given." But even if technically inadmissible, it is difficult to
see what harm was done the insurance company. An agent of the
company went to Mrs. Wilson and in substance told her he wanted
to settle by paying less than the face of her policy. She told him
if she was entitled to anything she was to the whole, and refused
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to entertain any proposition. He intimated that the policy was
obtained by a misrepresentation of facts. This offended her and
he apologized. Certainly we ought not to reverse the judgment for
the admission of such testimony.

The exclusion of the testimony of Hoover could do no harm under
the charge of the court upon that branch of the case. The jury
were told in substance they must find for the company on the
issue to which this testimony related, unless. the person who took
the application of Wilson and made it out was at the time the
agent of this company and knew that the previous application,
about which Hoover was called to testify, had been made and
rejected. In this view of the case the excluded testimony was
immaterial.

The general charge included all that the insurance company in
its special requests asked. The language was not the same, but,
if anything, the charge as given was more favorable to the company
than that requested.

The exception to the charge as given is general. The charge
embraced several distinct matters, most of which are not now
objected to. This exception, therefore, was not well taken. Our
decisions are uniform and numerous to the effect that "if a series
of propositions are eifibodied in instructions and the instructions
are excepted to in a mass, if any one of the propositions is correct,
the exception must be overruled." Johnston v. Jones, 1 Black,
209, 220; Beaver v. Taylor, 93 U. S. 46, 54. Rule 4 of this
court, promulgated more than twenty years ago, 21 How. vi., was
intended to give substantial effect to this line of decisions, and
requires of parties in excepting to the charge of the court to state
distinctly the several matters to which they except.

Section 1, c. 90, of the General Statutes of Missouri, revised
in 1865, which gives damages in actions against insurance com-
panies for a vexatious refusal to pay policies, was not repealed by
the acts of March 10, 1869, for the incorporation and'regulation of
insurance companies. Acts of 1869, pp. 26, 45. That section is
not inconsistent with any of the provisions of the later acts, and
repeals by implication are not favored. There is nothing in the
new acts which relates to the same subject matter, and the pre-
sumption is, therefore, that it was intended this section should
stand. Such was evidently the understanding of the legislature
when it revised and promulgated the statutes of the State in 1879
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under the provisions of the constitution, for the section is brought
into the revision, not as a new enactment, but as an existing law.
Rev. Stat. Missouri, § 6026.

The verdict is sufficiently certain to authorize the judgment. It
is for the full amount of the policy, with six per cent interest, and
ten per cent damages for vexatious delay. The amount of the
policy and the date from which interest is to be calculated is stated
in the petition and admitted in the answer. The amount of the
judgment to be entered on the verdict can, therefore, be ascer-
tained by simple arithmetical calculation, which may as well be
done by the court as the jury. Every material fact at issue was
found by the jury, and all the elements of the calculation to be
made were indicated with sufficient certainty.

Judgment a rmed.

Mr. Jamnes Carr, i1. George -D. Reynolds, and M'. John R.
Shepley for plaintiff in error. ,Yr. E. T. Farish for defendant in
error.

HAUENSTEIN v. LYNHAM.

ERROR TO THE SUPREME COURT OF APPEALS OF THE STATE OF

VIRGINIA.

No. 133 of October Term, 1879.--Motion made in the case at October Term, I80.-
Decided November 22, 1880.

An officer of a State, sued in his official capacity, and charged with no offi-
cial delinquency, is not liable for costs.

Tis was a motion to correct the judgment in Hauenstein v. Lyn-
ham, 100 U. S. 483. The case is stated in the opinion.

MR. CHiEr JUSTICE WArrE delivered the opinion of the court.
This motion is denied. The defendant in error was sued in his

official character, as escheator for the Commonwealth of Virginia.
He was a public officer of the state, and be held the funds sued for
in that capacity. He was charged with no official delinquency.
Under such circumstances he cannot be made liable personally for
the costs of the plaintiffs. The court below was right, therefore,
in confining the judgment for costs to the funds in his hands as
escheator. Denied.

.Mr. W. L. Royall for the motion.
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UNION PACIFIC RAILROAD COMPANY v. CLOPPER.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE

DISTRICT OF NEBRASKA.

No. 139. October Term, 1880.-Decided January 17, 1881.

In an action to recover of the defendant the profits which the plaintiff
would have gained in supplying articles to him under a contract, which
articles the plaintiff was ready and willing to furnish and the defendant
refused to receive, the burden of proof is on the plaintiff to show clearly
that the articles refused came within the contract.

In the trial of such an action brought to recover profits on stone contracted
to be supplied to a railroad company for the construction of a bridge and
its approaches, and which the company refused to receive, the testimony
of experts is admissible to show what constitutes the bridge and its ap-
proaches, and whether a dyke is a necessary part of them; and the jury
should be told to consider what was the condition of things at the time
the contract was made, and not the condition as developed subsequently
by the operation of nature.

THE case is stated in the opinion.
M R. JUSTICE MILLER delivered the opinion of the court.
The Union Pacific Railroad Company having undertaken to build

a railroad bridge across the Mlissouri River at Omaha, entered into
the following written contract, by its chief engineer and superin-
tendent:

'OIMAHA, June 13th, '71.
"We hereby propose to furnish at Missouri River bridge stone

enough to complete said bridge and approaches, excepting the three
thousand yards now under contract to W. B. Clark, ag't, at the
following rates, viz. :

"1 Column stone, containing not less than three cubic feet each,
and not less than six inches in thickness, at three dollars and fifty
cents per cubic y'd.

"1 Riprap stone, containing not less than six cubic feet, each
stone, at four dollars per cubic y'd.

"1 Dimension stone, containing not less than nine cubic feet each,
and rectangular in shape, at four dollars and fifty cents per cubic y'd.

"All stone to be clear, sound and durable, and subject to inspec-
tion of the engineer of the bridge, and in quantities as may be
required.
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"It being understood that forty-four hundred and twenty pounds

be a cubic yard. "CLOPPER AND GiSE.

" CHAs. FLEURY.
"Approved.
"[sTA ir.] "T. E. SicKLEs,

"C/h. .Eg'r. and Sup't."

The defendants in error having furnished a large amount of stone

for which they received payment under this contract, and being

ready and willing to furnish other stone, which they allege was
needed by the company to complete the bridge and its approaches,

bring this suit to recover damages for the refusal of the company
to receive it, alleging that it had bought the same from other
persons.

The case was submitted to a jury, who found a verdict for the
plaintiffs in the sum of $22,085.50, on which judgment was ren-

dered; to reverse which this writ of error is brought.
The assignments of error necessary to be considered here arise

in the refusal of the court to grant certain prayers for instruction

by the dtfendant, and the exception to the charge which the court
did give to the jury.

So far as these are material to be considered, they all relate to
the mode of ascertaining what work, in which stone was used, was

necessary to complete the bridge and its approaches, within the
meaning of the contract.

It will be seen at once that the language of the contract on this

point is very vague. There is no description of the bridge, no
statement of its length, or the number of its piers, or their height;
no indication of the length of the approaches to it, nor any estimate

of quantity. Nor does the testimony reveal any statement of this

kind referred to by either party at the time the contract was made,

or during its negotiation, nor any estimate made by the company
itself.

The principal object of this action being the recovery of profits
for stone not actually delivered, but which the plaintiffs would have

made if delivered and paid for according to the terms of the con-
tract, it would seem eminently proper that plaintiffs should make

out clearly that the stone which was bought by the company from
others was within the terms of their contract, and used to complete
the bridge or its approaches.

oxcio
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The main controversy before the jury had relation to what con-
stituted the eastern approach to the bridge. To understand this
it is essential to understand the topography of the land adjacent to
the eastern end of the bridge. The ground there at the river bank
is higher than it is for several thousand feet back toward the eastern
bluffs. In fact, from the bank of the river a low bottom extends
for about four miles to the city of Council Bluffs, which in many
places is lower than the level of the immediate bank of the river.
The current of the river, at the time the bridge was built and for
many years before, ran close to this eastern bank, and in very high
water the whole bottom was overflowed-, and on occasions when
it was not so high, a part of the water would break through the
eastern bank at different points, and run in currents or channels
through this wide bottom. The bottom of the bridge on which the
rails were laid was considerably higher than the level of this bank,
and of course the eastern approach to it had to be projected a cor-
responding distance on this bottom to obtain the grade necessary to
enable the train to ascend to the level of the rails of the bridge.

After the bridge was completed, it was found necessary to protect
this eastern approach against the overflow of the liver by a riprap
wall of stone. It also became expedient for the company to prolong
or continue its track for more than a thousand feet, at a considerable
elevation above the natural surface of the ground, as a means of
checking the currents of these overflows, which would otherwise cut
through their track and do it immense damage. This also aided in
turning the current or channel to the western or Omaha side of the
river. It does not 'seem to be yet decided how far eastwardly this
elevation of the railroad may be profitably projected for these pur-
poses, without reference to its use as an approach to the bridge;
nor how much of it will require a riprap of stone for its protection;
nor how much of this may be profitably done, though iot absolutely
necessary.

Under these circumstances, it was important that the principles
which should guide the jury in deciding what part of this track was
the approach to the bridge, within the meaning of the contract, and
what was mere elevated track to get above high water, and dyke to
repel the currents of the overflow, should be stated to them with
as much precision as possible. We are of opinion that this was not
done, but that prayers of the defendant were refused which conveyed
the.t ue rule on that subject, and others granted, at the request of
the plaintiffs, which were erroneous.
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The following instructions, each of which was specifically refused
by the court, were, in our opinion, entirely correct and should have
been applied by the jury to the ascertainment of what was the
eastern approach to the bridge, intended by the use of that language
in the contract:

7.

"In determining what was intended to be embraced in the con-
tract the jury should consider what was the condition of things at
the time it was made, and not the condition as developed by the
operations of nature years afterwards, and which was not and could
not have been in the minds of the parties at the time the contract
was made.

(Refused by the court.)

8.

"The contract must be construed and interpreted as it was made
and understood at the time of entering into it, unless it has been
satisfactorily shown that it was subsequently changed or modified.

"(Refused by the court.)

9.

"The testimony of experts who are shown to have had experi-
ence in the science of bridge-building and as civil engineers has
been admitted, and is entitled to due weight as to whether or not

the work spoken of as a dyke is a part of the bridge or approach.
"1 (Refused by the court.) "
That the opinion of a practical civil engineer of experience in

bridge building is entitled to weight with the jury in deciding
whether part of this track through the bottom, which had been pro-
tected by stone, was so constructed as a dyke against the current
of water, or as the approach to the bridge, is, we think, too clear
for argument. Such a witness would know what is usually meant
by the term approach to a bridge, much better than the average

juror, and would have, perhaps, little difficulty in forming a just
opinion, when the ordinary juror would have been wholly at a loss.
So, also, no reason can be seen for rejecting the seventh and eighth
instructions, which were only intended to assert the ordinary rule,
that a contract must be construed in the light of surrounding circum-
stances, as the parties understood it at the time it was made.

The reason for rejecting these prayers is found in the following
instruction granted at the request of the plaintiffs:
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"If the jury are satisfied from the evidence, that at the time the
contract sued on was executed, no plan or specifications for the
building of the bridge or its approaches existed, but that the build-
ing and completion of the bridge and its approaches were left
entirely by the defendant to Mr. Sickles, the chief engineer, who
had not, at the time of executing said contract, any definite or
fixed plan as to construction and completion of piers or columns
and approaches, other than to put in said piers or columns and
approaches and riprap the same with stone to protect the same, as
it might subsequently be ascertained to be necessary, and it was
subsequently ascertained, while work under said contract was in
progress, that it would bb necessary for such protection to riprap
any or all of said piers or approaches, by putting in stone about
said piers or columns, or by extending the east approach by building
a heavy wall, extending back in a northeast direction, as far as
circumstances might develop a necessity for, then the plaintiffs
would be entitled to recover such damage as the proof under in-
struction may show them entitled to, for all stone necessary to be used
for such purposes; and this right of plaintiffs to so recover would
exist and apply to stone yet undelivered, if necessary for such pur-
poses, as well as to stone already delivered."

Under this last instruction the jury was left fairly to infer that if,
after the bridge itself was completed and in use, the company should
find it expedient, with a view to arrest the overflow of the river
bottom, to extend its track across the entire four miles to Council
Bluffs, and protect it by an exterior covering of stone, this dyke or
wall might be the approach to the bridge within the meaning of the
contract and the stone used in the dyke covered by its terms.

Taking the prayers refused and the instructions given, and we
are satisfied that the jury were left with a very improper view of
what was the approach to the bridge, and with unlimited discretion
as to time of completion and extent of track that might be called
an approach.

We cannot, of course, lay down any precise description of how
much of this track was approach and how much was dyke and how
much ordinary railroad track. We think the three prayers asked
by defendant and refused by the court contain the true elements of
the problem, and that much weight ought to be given to the views
of scientific and practical engineers and builders of bridges.

The main charge delivered by the court is very full and apparently
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very fair, but it nowhere removes or cures the errors we have pointed
out, and for these the judgment of the court is

Reversed and the case r'emandec, with instructions to set aside the
verdict and grant a new trial.

2fr. Samzel Shellabarger, -tV)-. J. M1. Wilson and Mr. A. J.
Po))Ipleton. for plaintiff in error. 1r. J. L. Webster and Mr. V.
J. Connell for defendants in error.

WHITNEY v. COOK.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE,
SOUTHERN DISTRICT OF 3USSISSIPPI.

No. 285. October Term, 1880.-Decided May 2,1881.

Damages are awarded in a case where the appeal was taken for delay, and
was frivolous.

THE case is stated in the opinion.
M . CHIEF JUSTICE WAITE announced the judgment of the court.
There has been no appearance for the plaintiffs in error in this

case. The wiit of error has operated to delay proceedings on the
judgment against Klein, the garnishee. There is nothing whatever
in the record to justify him in staying execution. The security by
Whitney, the judgment debtor, was for costs only. The cause has
been permitted to ren~ain on the docket for two years, notwithstand-
ing what was said by us at the October Term, 1878, 99 U. S. 607,
when we felt compelled to deny a motion to affirm because it could
not be brought under the operation of rule 6, there being no color
of right to a dismissal

We, therefore, affirm the judgments, with interest and costs, and
award two hundred and fifty dollars damages against Klein on
account of the delay. So ordered.

Mr. P. Phillips and 11r. G. Gordon Adam for defendants in
error.

FLETCHER v. BLAKE.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE

SOUTHERN DISTRICT OF NEW YORK.

No. 685. October Term, 1880. -Decided December 6,1880.

The internal revenue stamps used by the defendant in error are no infringe-
ment of the letters patent issued to the plaintiff in error, June 8, 1869,
for an improvement in stamps used for revenue and other purposes.
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THE, case is stated in the opinion.
MR. JusTIcE HARLAw delivered the opinion of the court.
This is an appeal from a decree in the Circuit Court of the United

States for the Southern District of New York, dismissing a bill in
equity, based upon an alleged infringement of letters patent issued
to the plaintiff in error on the 8th of June, 1869, for an improvement
in stamps used for revenue and other purposes.

At the time of such alleged infringement the defendant was a col-
lector of internal revenue. The revenue stamps, the sale and use
of which by him constitutes the basis of the claim herein for damages,
were sold and used in pursuance of directions by the Commissioner
of Internal Revenue, and in discharge of defendant's duties as such

collector, and for no other purpose. The action is further defended
upon the ground that the stamps so sold and used by the defendant,
known as tax-paid special stamps, rectified spirit stamps, and whole-
sale liquor dealer's stamps, were not constructed in accordance with
the specifications, claims and drawings of the letters patent; that
there has been no infringement upon any right or privilege secured
to plaintiff by his letters patent; and, lastly, that the alleged improve-
ment was neither useful nor valuable.

The solicitor general, in both his oral and printed arguments,
claims, that, although the grant to the patentee, his heirs and assigns,
was of an exclusive right for a prescribed term to make, use and

vend his invention or discovery, the United States are at liberty to
use the thing protected without making compensation to the paten-

tee: This, upon the grolnd that the government is not named in
the patent law as being excluded from using, the invention or dis-
covery which may be patented. To support that position ref-
erence is made to several adjudged cases in the English courts.
Feather v. The Queen, 6 B. & S. 257; Walker v. Congreve, 1

Carpmael Pat. Cas. 356; and Dixon v. Small-Arms Co., L. R. 10
Q. B. 130. In view of those decisions, we are invited, notwith-
standing what was said in United States v. Burns, 12 Wall. 246,
repeated in Cawneyer v. Newton, 94 U. S. 225, to re-examine the
question as to the right of the United States, without the consent
of the patentee, and without making compensation, to use in the
public business any invention or discovery for which letters patent
may have been issued.

It has also been suggested that since the collector, in using the
stamps in question, acted in accordance with orders of his superior
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officers, he can, in no event, be held individually liable to the plain-
tiff, and that the claim of the latter, if any he has, should be
asserted directly against the United States.

We deem it unnecessary to pass upon either of the foregoing
propositions, because we are all of opinion, passing by all other
questions in the case, that the stamps used by the collector are not
included in the patent of the plaintiff.

That which plaintiff claimed and desired to be secured was
described in the schedule, referred to in the letters patent, as 1 a
postage or revenue stamp having a portion of its surface composed
of thin or fragile paper, or other suitable material, loosely attached
and on, which a portion of the design or other matter is printed, sub-
stantially as and for the purposes set forth." Referring to the
descriptive portion of the schedule, the invention is declared to con-
sist "1 in providing the stamp with a flap or flaps covering a portion
of its 'face, and arranging the requisite design or printed matter on
such stamp to extend over the flap) or flaps and remaining or uncov-
ered portion of said face or body of the stamp. By this application
of my invention as applied to an adhesive stamp, whether for inter-
nal or other purposes, said stamp may be cancelled by tearing off
the flap or flaps which, if necessary, may be preserved as evidence
of the cancellation; or where not required to be preserved, the flap
or flaps may be torn off and thrown away or be so mutilated by the
act of cancelling as heretofore practised on postage stamps (which
and other adhesive stamps, my invention is equally applicable to)
as that it will be impossible to use the same stamp over again with-
out detection of the fraud."

Upon comparing the stamp, as thus described, with the stamp
used by the defendant, we are satisfied that the latter is not covered
by the plaintiff's patent. It is a different article altogether from
that described in the specifications and claim of the plaintiff. The
stamp used by the government is composed of one continuous piece
of paper, of uniform thickness, upon the face of which is certain
printed or engraved matter, with blanks in which are inserted, at
the appropriate time, certain figures and names required by law to
appear on revenue stamps. No separate paper is attached, loosely
or otherwise, to the face of that stamp. Upon the back of the
body of the government stamp, attached to its outside edges, is a
slip of red, blank paper, of less width than the stamp. When the
stamp is pasted upon the barrel, that portion of it immediately over
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the red slip does not adhere to the barrel. It is protected from the
paste on the barrel by the intervening red slip, so that when the
portion, thus protected, is cut or torn out for preservation or for
any other purpose, the slip, underneath, with the remaining portion
of the stamp, adheres to the barrel. An essential characteristic of
plaintiff's stamp is a flap, originally a distinct piece of paper, but,
when used, to be loosely attached to the face of the body of the
stamp. A further characteristic is that upon the piece, thus loosely
attached, must appear a portion of the vignette, design, or printed
matter required to be engraved or printed on the face of revenue
stamps. The government stamp has no such characteristics. It is,
as we have said, one continuous paper, containing upon it the re-
quired printed matter, with no flap loosely attached to its face,
which may be subsequently torn off. Neither the red slip of un-
printed paper across the back of the government stamp, and which
adheres to the barrel, nor that portion of the stamp which doss not
adhere to the barrel, answers the same purposes as the flap of
plaintiff's stamp. The present claim by the plaintiff is manifestly
broader than his claim and specifications, as set out in the schedule
to his letters patent. We concur with the court below in the opin-
ion that the whiskey stamp is a modification of the inventor's idea
that had not occurred to him when he drew his specifications, which
were so limited in their terms as not to include the stamps used by
the government. It is, clearly, not a mere colorable contrivance or
imitation for evading that which had been done before.

Decree affirmed.
.ift. Treadwell Cleveland and _3-. Joseph H. Coate for appellant.

MiIfr. Solicitor General for appellee.

HILL v. HARDING.

ERROR TO THE SUPREME COURT OF THE STATE OF ILLINOIS.

No. 735. October Term, 1880. -Decided December 6, 1880.

A bankrupt may prosecute in his own name a writ of error to a judgment
rendered after the adjudication of bankruptcy; but tle assignee will be
heard on questions which he thinks involve the estate of the bankrupt.

THESE were motions by the defendants in error to dismiss, and
by the assignee in bankruptcy to be substituted as plaintiff. The
case is stated in the opinion.
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MR. CHrIE JUSTICE WAITE delivered the opinion of the court.
As the judgment in this case was rendered after Hill's adjudica-

tion in bankruptcy, we think he may prosecute a writ of error in
his own name. We will not undertake to decide on a motion to
dismiss, whether his discharge operates to release him from all lia-
bility growing out of the judgment. The motions are, therefore,
overruled; but if the assignee shall be of the opinion that any of
the questions involved are such as may affect the estate of the bank-
rupt, he will be heard on such questions by his counsel in connec-
tion with the plaintiff in error when the case comes up for argu-
ment, if he desires. Denied.

Me. .Adoltph .lfoses for the motion to dismiss. Mr. George W.
.Brandt opposing.

FARLOW v. KELLEY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE

NORTHERN DISTRICT OF OIO.

No. 795. October Term, 18S0.-Decided March 14, 1881.

An allowance by a Circuit Court of an appeal taken by a receiver, is equiva-
lent to leave by the court to the receiver to take an appeal.

MOTION TO DISMISS. The case is stated in the opinion.
MR. CHIEF JUSTICE WAITE delivered the opinion of the court.
This motion is denied. The allowance of the appeal by the circuit

justice is equivalent to leave by the court to the receiver to take an
appeal. The order appealed from finally disposed of the suit, which
was instituted against the receiver by permission of the court under
date of November 13, 1878. It was the final judgment or decree in
that matter. To what extent it may be reviewable here, in this for'm
of proceeding, will be for determination when the case is heard on
its merits.

.3f1. B. P. Buckland and 31. J. IF. Keifer for the motion. MrP.
S. A. Bowman opposing.

LOUISIANA ex rel. FOLSOM1 v. NEW ORLEANS.

ERROR TO THE SUPREME COURT OF THE STATE OF LOUISIANA.

No. 810. October Term, 1880.- Decided March 14, 18S1.

The judges of the court differing in opinion, the submission is set aside,
and an argument ordered.
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THE case is stated in the opinion.
MR. JUSTIcE FIELD announced the order of the court.
The relators are the holders of two judgments against the city of

New Oi'leans, one for $26,850, the other for $2000. Both were
recovered in the courts of Louisiana; the first in June, 1877, by the
relators; the second in June, 1874, by parties who assigned it to
them. Both judgments were for damages caused to the property of
the plaintiffs therein by a mob or riotous assemblage of people, in
the year 1873. A statute of the State made municipal corporations
liable for damages thus caused within their limits. Revised Stat-
utes of Louisiana, 1870, § 2453.

The judgments were duly registered in the office of the controller
of the city, pursuae, to the provisions of the act known as No. 5, of
the extra session of 1870, and the present proceeding was taken by
the relators to compel the authorities of the city to provide for their
payment.

At the time the injuries complained of were committed, and one of
the judgments was recovered, the city of New Orleans was author-
ized to levy and collect a tax upon property within its limits, of one
dollar and seventy-five cents upon every one hundred dollars of its
assessed value. At the time the other judgment was recovered this
limit of taxation had been reduced to one dollar and fifty cents
on every one hundred dollars of the assessed value of the property.
By the constitution of the State adopted in 1879, the power of the
city to impose taxes on property in its limits was further restricted
to ten mills on the dollar of its valuation.

The effect of this last limitation is to prevent the relators, they
not being allowed to issue executions against the city, from collect-
ing their judgments, as the funds receivable from the tax thus
authorized to be levied are exhausted by the current expenses of the
city, which are to be first met.

The question is therefore raised by the relators whether the limita-
tion of the taxing power of the city by the state constitution of
1879, does not conflict, so far as it applies to their judgments, with
the clause of the 14th Amendment of the Constitution of the United
States which forbids the State to deprive any person of property,
without due process of law, their contention being that the judg-
ments are property, and the restriction of the power of taxation of
the city of New Orleans to its present limit, since they were re-
covered, renders it impossible to collect them and thus they are
practically destroyed.
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Upon the question thus presented the judges differ in opinion.
The court, therefore, orders an oral argument upon it.

The submission on briefs is accordingy set aside and the cause
restored to its place on the calendar.

Mr'. Robert 3frott, r1r. Thomas J. Semmes and iM'. Henry B. Kelly
for plaintiffs in error. 115". E. Howard .JcCaleb and 31Yr. Henry 0.
Miller for defendants in error.

This case was argued and decided at October Term, 1883. See 109 U. S.
285.

NATIONAL LIFE INSURANCE COMPANY v. SCUEFFER.

ERROR TO THE SUPREME COURT OF THE STATE OF MIINWESOTA.

No. 273. October Term, 1881. -Decided April 24, 1882.

A record in a state court which shows a verdict and motion for new trial
overruled, but no judgment on the verdict, shows no final judgment to
which a writ of error may be directed.

THE case is stated in the opinion.
AMR. CHIEF JUSTICE WAITE delivered the opinion of the court.
A majority of the court is of opinion that there has been no final

judgment below in this ease. Upon the trial in the District Court
of Ramsey County, a verdict was rendered in favor of the plaintiff.
Before any judgment was entered on this verdict, a motion was
made for a new trial. This motion was overruled and thereupon an
appeal was taken to the Supreme Court of the State from "the
order . . . denying the application for a new trial." The
judgment on this appeal is as follows: "1 Pursuant to 'an order of
court duly made and entered in "this cause on the 21st of March,
1879, it is here and hereby determined and adjudged that the order
herein appealed from, to wit, of the District Court of the second
judicial district, sitting within and for the county of Ramsey, be
and the same hereby is in all things affirmed." Then follows a
judgment for costs in the Supreme Court. No further proceedings
appear to have been had in either court, and the record consequently
shows a verdict and motion for new trial overruled, but no judg-
ment on the verdict. It follows that the writ of error must be

Dismissed.
Mr. Isaac N. Arnold, i1r. Van H. -Higgins and Mr. Leonard

Siwett for plaintiffs in error. Mlfr. E. C. Palmer for defendants in
error.
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SCRUGGS v. MEMPHIS AND CHARLESTON RAILROAD
COMPANY.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOP. THE

NORTHERN DISTRICT OF MISSISSIPPI.

No. 391. October Term, 1881.-Decided December 12, 1881.

Service of notice of citation on the attorney of a party is sufficient.
An appeal bond for costs need not be signed by all the appellants. Being

approved by the court it stands as security for all the appellees.

THIS was a motion to dismiss. The case is stated in the opinion.
The final disposition of the case will-be found in 108 U. S. 368.

MR. CHIEF JusTiCE WAITE delivered the opinion of the court.
This motion is denied. There is sufficient evidence of the ser-

vice of the citation on the attorney of Viser, and that is enough.
United States v. Curry, 6 How. 111 ; Bacon v. Hart, 1 Black, 39.
The bond for the appeal is sufficient. The appeal does not operate
as a supersedeas. The security is for costs only. The bond need
not be signed by all the appellants. Brockett v. Brockett, 2 How.
240. Having been approved by the judge, it stands as security
for all the appellees.

The controversy in the suit is as to the account between Mrs.
Scruggs and the railroad company, growing out of the purchase by
the company of the hotel in Corinth. The amount in dispute, as
shown by the exceptions to the master's report, is more than five
thousand dollars. Viser seeks payment of a debt due him from
Mrs. Scruggs out of the proceeds* of the litigation between Mrs.
Scruggs and the railroad company, and if it should appear that she
was not bound to return the company any of the money which was
paid to her, he can have no decree against her personally. The
relief which he asks is a mere incident to the accounting between
Mrs. Scruggs and the railroad company.

In addition to this, it appears that the original claim of Viser
exceeded $5000. Mrs. Scruggs resisted the payment of the whole.
It has all been allowed in.the progress of the cause. The final
decree in his favor was less.than $5000, because the remainder of
the claim had, by an order of the court, been paid before from the
proceeds of the litigation.

Tfr. J. H. Viser for the motion.
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MARSHALL v. KNOTT.

ERROR TO THE SUPREME COURT OF THE STATE OF OREGON.

No. 209. December Term, 1867.-Decided February 24, 1868.

This court has not jurisdiction in error over the judgment of a state court
brought here under the 25th section of the Judiciary Act of 1789, unless
the record discloses that one of the questions described in that section
arose in the state court, or was decided by its judgment.

MOTION TO DISMISS the case is stated in the opinion of the court.
MR. CHIEF JUSTICE CHASE delivered the opinion of the court.

By the motion made in this case we are asked to dismiss the writ
of error. The case is brought here under the 25th section of the
Judiciary Act, but it does not appear from the record that any of the
questions described in that section arose in the cause in the state
court, or were decided by its judgment. We have, therefore, no
jurisdiction to revise the judgment of the Supreme Court of Oregon
upon writ of error, and the writ must be Dismissed.

Mrft. Bdward Lander for the motion. No one opposing.

STARK o. UNITED STATES.

APPEAL FROM1 THE COURT OF CLAIMS.

INo. 259. December Term, 1871.-Decided February 12,1872.

The court refuses a rule on the Court of Claims to certify up evidence used
in that court on the trial of a cause which has been brought here by
appeal from that court.

THE case is stated in the opinion.
AI. CHIEF JUSTICE CHASE delivered the opinion of the court.

The motion for rule on the Court of Claims to certify, whether
certain depositions were used in evidence on the trial of this cause,
and also to transmit a copy of the evidence used, and also to trans-
mit certified copies of depositions used on the trial of the cause
in this court is Denied.

3 r. Win. Penn Clarke for the motion. No one opposing.
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- UNITED STATES v. SMOOT.

SMOOT v. UNITED STATES.

APPEALS FROMl THE COURT OF CLAIMS.

Nos. 264, 265. December Term, 1871.-Decided February 19, 1872.

This court will not direct the Court of Claims to send up the evidence on
which that court bases its findings.

THE case is stated in the opinion.
11R. CHIEF JusTiCE CHASE delivered the opinion of the court.
The court is of opinion that the motion in this case asks in effect

to remand this case to the Court of Claims with directions to send
the evidence upon which their findings of fact were made to this
court for revision. It alleges that the court omitted to find particu-
lar facts and asks that it may be required to certify what they shall
find to support the omissions in said finding. We have.repeatedly
decided that this cannot be done under the rules governing appeals
from the Court of Claims. The motion must, therefore, be

Denied.
Mr. Benjamin F. Butler for the motion. Mrh. Assistant Attorney

General Hill opposing.

AMBLER v. WHIPPLE.

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.

No. 610. December Term, 1871.-Decided February 19, March 22, 1872.

A cause is docketed and dismissed upon motion of the appellee, and subse-
quently redocketed on motion of the appellant.

MOTION to docket and dismiss. The case is stated in the opinion.
MR. CHIEF JUSTICE CHASE delivered the opinion of the court.
The judgment was rendered and the appeal allowed on the 2d of

December, 1871. The ninth rule provides that where an appeal
shall be brought to this court in less than thirty days before the
commencement of the term, if the appellant shall fail to docket the
appeal within the first thirty days after the judgment was rendered,
the appellee may have the case docketed and dismissed upon pro-
ducing a certificate from the clerk of the court wherein the decree
was rendered, stating the cause and certifying that the appeal had
been duly sued out and allowed; this returnable to the next term
after it was allowed, which was December Term, 1871, commencing
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on the 4th day of December. The motion is therefore within the
rule and it must be docketed and dismissed.

On the 1st of March, 1872, .ir. B. F. Butler moved to strike out
order of 19th February and for leave to docket the appeal. This
being argued on the 22d March, it was ordered that decree of Feb-
ruary 19 be rescinded and annulled, and leave was granted appellant
to docket cause.

X'. James Hughes for the first motion. No one opposing.
Hftr. B. F. Butler for the second motion. Mr. James Hughes

opposing.

EX PARTE LANGE.

ORIGINAL.

N o. 9. Original. October Term, 1873.-Decided January 12,1874.

A writ of habeas corpus is ordered to issue, and also a writ of certiorari to
bring up a petition by this petitioner to the judge of a Circuit Court of
the United States for a writ of habeas corpus, and the denial thereof
made in chambers; inasmuch as the petition in this court showed that
the papers had been filed in the Circuit Court and remained there of
record.

PETITION for writs of habeas cor'us and certiorari. The case
is stated in the opinion.

MR. JUSTICE CLIFFORD delivered the opinion of the court.
Representation is made by the petitioiier that he is, and since

the eighth of November last has been a prisoner confined in the
Ludlow-Street jail in the city of New York, in the custody of Oliver
Fiske, United States marshal for the Southern District of New York,
under an illegal sentence pronounced on him on the said eighth of
November, and that he is restrained of his liberty in violation of the
Constitution of the United States, and of the law in such case made
and provided. Wherefore he prays that a writ of habeas coiypus issue
directed to the said Oliver Fiske, as such marshal, commanding him
to produce the petitioner before this court here, at such time as this
court shall direct, and that he, the marshal, show at the same time
the cause of the petitioner's detention, to the end that he, the

petitioner, may be discharged from custody.
Superadded is also the further prayer that a writ of certiorart

may issue to Kenneth G. White, clerk of the Circuit Court of the
United States for the same district, commanding him to certify to
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this court the petition for habeas corwpus which the petitioner on or
about the seventeenth of December last presented "to the Hon.
Lewis B. Woodruff, Circuit Judge of the United States for the
Second Circuit, with the return thereto, and all the record of said
court respecting the same, and the adjudication thereon, to the end
that the errors therein may be corrected by this court, as more fully
set forth in the petition."

Petitions of the kind when presented here are heard in the first
place ex parte, and in view of that fact it is proper to remark that
it has not escaped the attention of the court that the adjudication
sought to be reviewed was made on a petition presented to the said
circuit judge at chambers, but inasmuch as the petition here ap-
pears to warrant the inference that the first named petition and the
proceedings thereon were subsequently filed in the Circuit Court,
and that the same remain there of record, the court is of opinion
that the special circumstance mentioned is no bar to the present ap-
plication; and due consideration having been given to the petition,
the court directs that the writ of habeas corpus issue to the person
named and to the end as prayed.

Also that the writ of certiorari issue and that it be directed as
prayed, and that it be -made returnable forthwith.

Mr. Stewart L. Woodford for the petitioner.
For further proceedings in this case see Exparte Lange, 18 Wall. 163.

BERGNER v. PALETHORP.

ERROR TO THE SUPREME COURT OF THE STATE OF PENNSYLVANIA.

No. 926. October Term, 1875. -Decided March 27, 1876.

A Federal question not raised at the trial of a cause in the state court be-
low will not be considered here.

MOTION TO DISMISS for want of jurisdiction. The case is stated
in the opinion.

MR. CHIEF JUSTICE WAITE announced the opinion of the court.
The motion to dismiss this cause for want of jurisdiction is

granted. No Federal question is presented by the record. It is
argued here that a certain paper writing given in evidence upon the
trial in the Court of Common Pleas was not good and valid as a
lease, because not stamped as such, but the record does not show
that any such question was presented to the Supreme Court for de-
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termination, or that it was decided, or that its decision was in any
manner necessary to the judgment as rendered.

r. Robert Palethor) for the motion. 1'. Samuel Gor'mley and
Mr. W. S. Price opposing.

MIEYER v. PRITCHARD.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE

SOUTHERN DISTRICT OF NEW YORK.

No.171. October Term, 1876.- Decided January 15, 1877.

The surrender of letters patent for an invention extinguishes them; and if
made after appeal to this court, no substantial controversy remains.

MOTION TO DISMSS. The case is stated in the opinion.
]R. CHIEF JUSTICE WAITE delivered the opinion of the court.

In Moffitt v. Garr, 1 Black, 273, we held that a surrender of a
patent "1 means an act which, in the judgment of law, extinguishes
the patent. It is a legal cancellation of it, and hence can no more
be the foundation for the assertion of a right, after the surrender,
than could an act of Congress which has been repealed.
The reissue of the patefft has no connection with or bearing upon

antecedent suits; it has as to subsequent suits. The antecedent
suits depend upon the patent existing at the time they were com-
menced, and unless it exists and is in force at the time of trial and
judgment the suits fail." To the same effect is Reedy v. Scott, 23
Wall. 352. We are satisfied with this ruling.

Since the appeal in this case, the appellants, who represent the
original patentees, have surrendered the patent upon which the suit
was brought and obtained a reissue. This fact is conceded. If we
should hear the case and reverse the decree below, we could not

decree affirmative relief to the appellants, who were the complain-
ants below, because the patent upon which their rights depend has
been cancelled. There is no longer any "real or substantial con-
troversy between those who appear as parties to the suit" upon the

issues which have been joined, and for that reason the appeal is
dismissed, upon the authority of Cleveland v. Clamberlain, 1 Black,
419, and Lord v. Veazie, 8 How. 250.

The cause is remanded to the Circuit Court to be dealt with as law
and justice nay require.

M1r. George Harding and M.r. J. Hervey Ackerman for the mo-
tion. Mr. B. F. Thurston and Hr. S. D. Law opposing.

'4
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WILSON v. HOSS.

APPEAL FROM THE SUPREME COURT OF TE DISTRICT OF

POLUMBIA.

No. 243. October Term, 1876. -Decided May 7, 1877.

Upon the pleadings and proof, the plaintiff was entitled to recover, whether
the deposition objected to was admitted or excruded, and therefore its
admission worked no injury to the defendant.

THE case is stated in the opinion.
MR. JUSTICE HUNT delivered the opinion of the court.
The burden of the appellant's cause of complaint in this appeal

is the admission in evidence of the deposition of the plaintiff below.
This complaint is not well founded.

Upon the pleadings in the case, whether the deposition be con-
sidered as in the case, or whether it is excluded, the plaintiff was
entitled to recover. No proofs were taken, except this deposition.

The bill alleged the making of an agreement between the plaintiff
and the defendants' firm, (who are practising lawyers,) to the
effect that the plaintiff should use his exertions to secure to the
defendants certain professional business described, and that after
deducting expenses the plaintiff should have one third of the fees
received for prosecuting such business; that as to certain other
claims mentioned, one half of the fees should in like manner be
paid to the plaintiff ; that various claims mentioned were prosecuted
under the agreement, and judgments recovered and collected, the
fees in which, amounting to over $4000, were received by the
defendant; that $500 only had been paid to the plaintiff; that the
defendants refuse to pay him the balance due to him; and demands
an account and decree for the amount due, after deducting ex-
penses. A copy of the agreement is made an exhibit to the bill.
This agreement states that as to .the cases of Cogan, Calleton and
Moran, now in defendants' hands, the fees shall be equally divided
between the parties.

The answer of the defendant Wilson admits the making of the
agreement, alleges that the same was entered into upon plaintiff's
representation that he was the agent for a number of persons hav-
ing claims to a large amount against the United States, and that
plaintiff should use his exertions that defendants should be em-
ployed as attorneys in such cases; that plaintiff failed to deliver



APPENDIX.

Staten Island Railway Co. v. Lambert.

any such claims, or cause them to be delivered to 'defendants, or
cause them to be employed, and that since the signing of the agree-
ment no such claims have come into his hands through plaintiff's
exertions; avers a belief that plaintiff was not agent for such
claims, and that his representation was fraudulent; admits that the
claims of Cogan and Moran were prosecuted successfully, and that
he received between $83000 and $4000 as fees in those cases.

The answer thus admits the receipt of between $3000 and $4000,
which the agreement expressly provided should be divided equally
between the parties. It is not pretended that any larger sum than
$500 has been paid to the plaintiff. The pleadings show an amount
of about $1500 due to the plaintiff, subject to an account for ex-
penses, and upon these pleadings a decree was necessarily ordered
for the plaintiff.

If there is a claim of fraud it must be proved, which is not here
attempted.

Excluding as irregular the deposition in which the plaintiff estab-
lishes his case, it is not a subject of reasonable doubt that upon the
hearing on bill and answer, and on the motion for a rehearing, in
which both parties appeared, the decree given was properly ren-
dered. The decree expressly states that it is made upon the bill
and answer, without regard to the deposition, which was irregularly
taken. Decree affirmed.

3r. Enoch Totten and r. Thomas Wilson for appellant. M1Tr.

J. Lf. Carlisle and .11. J D. JfePherson for appellee.

STATEN ISLAND RAILWAY COMPANY v. LAMBERT.

ERROR TO THE SUPREME COURT OF THE STATE OF NEW YORK.

No. 772. October Term, 1877.-Decided January 7, 1878.

If in an action in a state court to recover damages under a state statute for
a death caused by a collision on navigable waters within the State, no
Federal question is raised during the trial, this court cannot take juris-
diction in error.

IOTION TO DISMISS. The case is stated in the opinion.
IR. CHIEF JUSTICE WAITE delivered the opinion of the court.

The steamboat Middletown, owned by the plaintiff in error, (de-
fendant below,) on her passage from Staten Island to New York
ran into and sank a small sail-boat lying at anchor, thereby causing
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the death of Charles Lambert. This action was brought by the
administratrix of Lambert, under a statute of the State, to recover
damages for his death, upon the ground that it resulted from the
carelessness and negligence of those engaged in navigating the
steamboat. In its answer the plaintiff in error denied the negli-
gence complained of, and insisted that the accident happened
through the fault of the decedent, but did not set up any claim of
right, privilege or immunity under the navigation laws of the
United States. The case as tried presented questions of fact alone,
and, upon the motion to dismiss the complaint after the testimony
was closed, the court was not asked to rule the law upon conceded
facts, but to decide upon the effect of conflicting evidence. Cer-
tainly there was no such failure of proof on the part of the plaintiff
below as to make it error in the court to refuse to take the ease
from the jury, and in the assignment of error which has been re-
turned with the writ, in accordance with the requirements of sec.
997, Rev. Stat., no comiplaint is made of the instructions as given
to the jury, or of the refusal to give any that were requested. It
does not appear, therefpre, that any Federal question was necessa-
rily involved in the decision of the court below, or that any was in
fact decided.

The motion to dismiss for want of jurisdiction is granted.

Mr. W. W. Goodrich for the motion. Mr. Julian A. Davies op-
posing.

SOUTHERN v. HAGOOD.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR

THE DISTRICT OF SOUTH CAROLINA.

No. 27. October Term, 1878. -Decided November 4, 1878.

This bill is' dismissed because the evidence sent here fails to support the.
finding on which the bill was dismissed; and as grave constitutional ques-
tions were involved, it is remanded to the Circuit Court with power to
allow amendments to the pleadings and take further proof.

THE case is stated in the opinion.
MR. CHIEF JUSTICE WAITE delivered the opinion of the court.
This record shows clearly that the case was heard and decided

below upon testimony which is not before us. The decree of dis-
missal is based entirely upon a finding, that the complainants were
concluded by some judgment in a state court " to which Mr. Wesley
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was a party." There is nothing here to support such a finding. In
fact, no testimony whatever has been sent up.

Neither is the case in a condition to be heard understandingly
upon the important constitutional questions which have been argued.
It comes upon bill, answer and replication alone. There is noth-
ing to show the form of the "1 revenue-bond scrip," which is the
subject matter of the controversy, and we have not a description of
it even. Under these circumstances it is apparent that the case has
not been prepared by either party with a view to the presentation of
these questions, and we are, therefore, unwilling to enter upon their
consideration on this appeal.

The decree of the Circuit Court is reversed with costs, upon the
sole ground that the evidence which has been sent here fails to
support the finding upon which the bill was dismissed, and the
cause is remanded for a further hearing, with power in the Circuit
Court to allow such amendments to the pleadings and such further
proof as it shall be advised may be necessary for the proper presen-
tation of the questions to be decided.

Xr. Dennis _cMahon for appellants. 111r. Leroy F. Youmans
for appellees.

For further proceedings in this case, see Hagood v. Southern, 117 U. S. 52.

MARSH v. CITIZENS INSURANCE COMPANY.

ERROR TO THE SUPREME COURT OF PENNSYLVAXTIA.

No. 70. October Term, 1878. Decided December 9,1878.

At the trial in a state court upon a policy of insurance of a steamboat, the
question whether if the steamboat was burned while carrying turpentine
as freight, the owner must show affirmatively his license to carry the
turpentine, or whether the law would presume a license until the con-
trary was shown, is not a Federal question.

THE case is stated in the opinion.
This case presents no question of Federal jurisdiction. Marsh,

the plaintiff in error, claimed below no "title, right, privilege, or
immunity" under the Constitution, laws, or treaties of the United
States, and no such title, right, privilege, or immunity has been
denied him. He sued upon a policy of insurance to recover for the
loss of his steamboat by fire, and the defence was that the fire was
caused by his gross carelessness in the use of turpentine, on board
as freight, to increase steam while racing with another boat.

Cexiii



APPENDIX.

De Liano v. Gaines.

An act of Congress (Stat. 63, c. 106, § 7) prohibits the trans-
pbrtation of turpentine, as freight, on steamboats carrying passen-
gers, " except in cases of special license for that purpose." No
complaint was made of the carriage of the turpentine, but of its use
while being carried. The court in effect told the jury that, under
the existing laws, there could be no recovery if the loss was occa-
sioned by the misconduct of the insured in taking a barrel of turpen-
tine from the hold of the boat, placing it in front of the furnace,
knocking put the head, and pouring two thirds of a bucket full of
turpentine on the coal and wood near by, so that when the furnace-
.door was opened and the fire stirred up, during a race with another
boat, the burning coals fell on the fuel thus saturated and set fire
to the boat. No complaint is made here, by the assignment of
errors, of the charge as given. The errors assigned relate only to
the refusal of the requests to charge made by Marsh, and these
presented only questions as to the effect of evidence and the burden
of proof ; that is to say, whether if a steamboat was burned while
carrying turpentine as freight, the owner, in an action on a policy
of insurance, must show affirmatively his license to carry the
turpentine, or whether the law would presume a license until the
contrary was shown. The determination of such questions by the
court below, even if necessary to the decision of the case, is final
and cannot be re-examined here.

The suit is consequently dismissed for want of jurisdiction.
Xilr. Edward Lander, Mf. J. W. .3foore, and ilf-. B. A. Newman

for plaintiff in error. 31,. Andrew lhfcOallum for defendant in
error.

DE LIANO v. GAINES.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR

THE DISTRICT OF LOUISIANA.

No. 192. October Term, 1879. -Decided March 15, 1880.

The overruling of a motion that the cause proceed no farther by reason of
an alleged compromise of the suit is not a final judgment or decree.

THE case is stated in the opinion.
MR. CHIEF JUSTICE WAITE delivered the opinion of thd court.
A decree having been entered referring this cause to a master to

state an account of rents and profits, De Liano, the appellant, ap-
peared in court and moved that the master be directed to proceed
no further with his accounting, by reason of an alleged compromise
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and settlement that had been made by the parties in respect to the
matters in dispute. The court, after a hearing, denied the motion
and directed that "the cause proceed." From this order De Liano
took this appeal.

It needs only a statement of the facts to show that we have no
jurisdiction. The decree appealed from is not a final decree.

The appeal is dismissed.
Mr. IT. B. Kelly, .fr. G. L. Bright and Mr. H. L. Lazarus for

appellant. Mr. Samuel Shellabarger, Mr. J. M. Wilson, and Mr.
C. E. Fenner, for appellee.

WEATHERBY v. BOWIE.

ERROR TO THE SUPREME COURT OF THE STATE OF LOUISIANA.

No. 790. October Term, 1879. -Decided January 5, 1880.

A statement in the opinion of the highest court of a State that the only
Federal question in the case was probably abandoned as "it is manifest
that the Circuit Court could not have taken jurisdiction" is not such a
decision of the question as to give this court jurisdiction.

MOTION TO DISMISS. The case is stated in the opinion.
MR. CHIEF JUSTICE WAITE delivered the opinion of the court.
We may look into the opinions of the Supreme Court of Louisi-

ana for the purpose of determining whether a Federal question was
raised and decided in a case coiaing up from that court. Arm-
strong v. Treas. Athens Co., 16 Pet. 281; Cousin v. Blanc, 19 How.
202. To give us jurisdiction in a writ of error to a state court a
Federal question must not only exist in the record, but it must have
been decided against the party who sues out the writ. Murcdock v.
Memphis, 20 Wall. 590. "1 Only such questions as either have been
or ought to have been passed upon by that court in the regular
course of its proceedings can be considered by us upon error."
F.ashnacht v. Frank, 23 Wall. 416.

On looking into the opinion in this case we find that the only
Federal question there is in the record was not presented to the
Supreme Court "1 either in brief or oral argument." The court also
say they presume the question was abandoned, and as one of their
reasons for that presumption they say "1 it is manifest that the Cir-
cuit Court could not have taken jurisdiction." We think this is not
such a decision of the questionas will give us jurisdiction.

Dismissed.
3Lr. John H. Kennard for the motion. Mr. A. . Semmes op-

posing.
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BACON v. INTERNATIONAL BANK OF CHICAGO.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE

NORTHERN DISTRICT OF ILLINOIS.

No. 237. October Term, 1880. -Decided March 21, 1881.

The rights of an assignee in bankruptcy over collateral lodged by the bank-
rupt with the bank more than two months prior to the bankruptcy, as
security for indebtedness which then existed or might thereafter be cre-
ated, are only such as the bankrupt had when the proceedings in bank-
ruptcy were commenced.

THE case is stated in the opinion.
AIR. CHIEF JUSTICE WAITE delivered the opinion of the court.
The facts of this case briefly stated are these:
In 1876, the firm of Brunswick Brothers, Stephani & Hart Com-

pany was engaged in the business of making and selling billiard
tables at Chicago and St. Louis. In August or September of that
year this firm agreed to sell the J. -M. Brunswick & Balke Company
the stock and branch of the business at St. Louis, for which the
purchasing company was to give, when the stock was transferred, its
notes of one thousand dollars each payable three months from date,
and the balance of the invoice when taken was to* be divided into
monthly notes of one thousand dollars each, the first to fall due
four months from date, and one each month thereafter until the
whole price was paid. The three notes due three months after date
were to be delivered the selling firm when the transfer of the stock
was made, but the others were to be deposited with the International
Bank of Chicago, with instructions that they be delivered one month
before their maturity.

The invoice when taken amounted to twelve thousand dollars.
The stock was transferred and notes executed according to the
agreement, September 9, 1876. The three first to fall due were at
once handed over to the selling firm and the others deposited in
bank as agreed. The firm of Brunswick Brothers, Stephani & Hart
Company was dissolved in September, 1876, and all its assets passed
on the dissolution to the firm of Brunswick, Stephani.& Hart, which
was its successor in the business.

On the 16th of September the new firm agreed that the bank
might hold the nine notes then in its possession as collateral secu-
rity for the indebtedness of the firm to the bank, which then existed
or which might thereafter be created. The firm was at the time
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owing the full amount of the notes, a part, at least, of which was
for a debt incurred under a promise to give the notes as collateral
when they were obtained.

Proceedings in bankruptcy were instituted against Brunswick,
Stephani & Hart, on the 29th of November, 1876, and they were
adjudicated bankrupts on the 16th of the following December. On
the 3d of February, 1877, the other members of the firm of the
Brunswick Brothers, Stephani & Hart Company filed their petition
in bankruptcy, and on the same day they were adjudicated bank-
rupts and made parties to the former proceeding.

The J. M. Brunswick & Balke Company paid the notes to the
bank as they fell due, and the payments as made were'applied to
the liquidation of the debt for which they were held as collateral.
On the 25th of June, 1877, the assignee in bankruptcy of the bank-
rupt firms commenced this suit in trover against the bank to recover
damages for the unlawful conversion of the notes and the moneys
collected thereon.

This statement, which is not disputed, shows clearly, as we think,
that the court below committed no error in directing a verdict in
favor of the bank. The makers of the notes do not complain of
what was done between the bank and the payees. They owed the
debt represented by the notes and have paid it to the bank as it fell
due. As the payments were made they got up their notes. The
lights of the assignee against the bank are only such as the bank-
rupts themselves had when the proceedings in bankruptcy were
commenced. That the St. Louis firm owed the debt to the Chicago
firm, whether the notes were ever delivered by the bank or not
under the terms of the deposit, is conceded. That debt was
assigned to the bank as collateral. Such is the legal effect of
the agreement between the bank and the firm. That gave the
bank the right to collect the notes as they fell due, and apply the
proceeds to the discharge of the debt to secure which the transfer
was made. This was done more than two months before the pro-
ceedings in bankruptcy were begun, and there is no allegation or
suspicion of bad faith. This made the title of the bank good as
against the creditors of the bankrupts. Certainly the bankrupts
cannot call on the bank to return the notes until the debt for which
the security was given is paid. No more can the assignee.

The judgment is .4fli'yned.
Mr. J. W. Jack-son and 31r&. Thornas Dent for plaintiff in error.

Mrt. A. M. Pence for defendant in error.
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LEARY v. LONG.

APPEAL FROM THE -SUPREME COURT OF THE DISTRICT OF CO-

LUMBIA.

No. 50. October Term, 180. -Decided November 8,1880.

When it appears in the pleadings that a former bill for the same cause of
action was dismissed for the reason that a plea that had been filed and
not denied presented a good defence, an averment that there has been
no adjudication upon the merits is not enough; but it must be averred
in the pleadings and shown that the nature of the defence did not pre-
sent a bar to the action.

MKOTION TO DISMISS. The case is stated in the opinion.
M:R. CHIEF JUSTICE VAITE delivered the opinion of the court.
Upon the case made by the bill, the appellant is not entitled to

recover. Paragraphs 9 and 10 of the bill are as follows:
" 9. Complainant further states that he filed his bill of complaint

in said court against said defendant and said Kappell, on or about
the 19th day of July, 1870, praying that said sale should be set
aside, and for other matters, which will more fully appear by refer-
ence to said bill, which bill was afterwards dismissed for want of
prosecution upon the part of the attorney for complainant.

" 10. Complainant further states that on or about the 16th day
of October, 1871, he filed his second bill in said court, praying for
the same relief, and that the defendant plead thereto, which bill
was also dismissed for the reason of the default of a replication to
said plea, the attorney of the complainant having died during the
pendency of said last-mentioned bill."

Here is an express admission of record that a bill for the same
identical cause of action now sued on was dismissed for the reason
that a plea which had been filed and not denied presented a good
defence. What the plea was, does not appear, but as the bill was
dismissed absolutely, the presumption is it went to the merits. A
mere ayerment that there has been no adjudication upon the merits,
is not enough. To overcome the effect of the other allegations, the
nature of the defence set up in the plea should have been stated, so
that it could be seen that it did not present a bar to*the action.

Affirmed.
-Mr. L. G. Hine and lM'. S. T. Thomas for the motion. Mr. A.

L. M1ferriman opposing.



AP-PENDIX.

Lane v. Wallace.

LANE v. WALLACE.

ERROR TO THE SUPREME COURT OF THE STATE OF LOUISIANA.

No. 1016. October Term, 1881.-Decided November 21,1881.

When the highest court.of a State dismisses a suit brought up from the
trial court for want of jurisdiction, the Federal question, if there be one
in it, was decided by the trial court, and the writ of error should be
directed to that court.

MOTION TO DISmISS. The case is stated in the opinion.
MIR. CHIEF JUSTICE WAITE delivered the opinion of the court.
The judgment of the Supreme Court of Louisiana in this case

was one dismissing the suit for want of jurisdiction. Consequently
that court could not have decided the Federal question presented to
and passed upon by the District Court. All it did was to determine
that the District Court was the highest court of the State in which a
decision in the suit could be had. The writ of error should, there-
fore, have been directed to that court instead of the Supreme Court.
Such a writ can now issue if applied fbr and allowed in time.

The motion to dismiss is granted.
MTr. W. W. Handlin for the motion. Mr. Joseph P. Hornor op-

posing.
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1I. TABLE OF OMITTED CASES; (1) IN WHICH THE OPIN--

ION STATES FACTS UPON WHICH THE JUDGMENT
IS RENDERED, INVOLVING NO QUESTION OF LAW:
(2) IN WHICH A BRIEF OPINION ORDERS JUDGMTEN¥T

ENTERED ON AUTHORITY OF SOME OTHER CASE RE-
FERRED TO, WITHOUT FURTHER DISCUSSION: (3) IN

WHICH JUDGMENT IS ENTERED PARTLY ON FACTS,
AND PARTLY ON AUTHORITY: OR (4) IN WHICH THE

OPINION ORDERS A JUDGMENT ENTERED ON THE
STIPULATION OF THE PARTIES, OR FOR IVCOMlf-

PLETENESS OF THE RECORD, OR FOR NON-COM11PLI-
ANCE WITH THE RULES OF COURT.

Dec. T. 1851. 1. United States v. Harrison. No. 126. (Authority
of United States v. Philade phia, 11 How. 609.)

Dec. T. 1852. 2. United States v. Carrre. No. 18. ) (Same
" 3. United Stites v. Grafton. No. 80. J authority.)

Dec. T. 1854. 4. The Steamboat Niagara et al. v. Van Pelt et al.
No. 69. (Stipulation.)

Dec. T. 1856. 5. Coggeshall et als. v. Hartshorne et al. No. 60.
(Stipulation.)

Dec. T. 1857. 6. Hudgins et al. v. Kemp. No. 22. (Authority
of Same v. Same, 18 How. 530.)

cc 7. Watterson v. Payne. No. 56. (Facts.)
Dec. T. 1859. 8. United States v. Osio. No. 74. (Facts. Iden-

tical with Same v. Same, 23 How. 273.)
Dec. T. 1863. 9. Richardson v. Lawrence County. No. 100.

(Authority of Woods v. Lawrence County, 1
Black, 386.)

"9 10. United States v. Hallock. No. 113. (Authority
of The Prize Cases, 2 Black, 635.)

49 11. United States v. Olvera. No. 149. (Facts.)
49 12. Milwaukee and Minnesota Railroad Co. v.

Soutter. No. 267. (Authority of a case
previously- decided, which is probably Bron-

son v. La Crosse Railroad, 1 Wall. 405.)
'CC 13. Same v. Same. No. 268. (On the same au-

thority.)
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T. 1864. 14. Merriam v. Haas. No. 77. (Facts.)
T. 1865. 15. United States v. De Haro. No. 81. (Facts.)

C4 16. Mahoney (Intervenor) v. United States. No.
146.. (Facts.)

Cc 17. Rogers v. Keokuk. No. 94.. (Authority of
Gelplc e v. Dubuque, 1 Wall. 202, in part;
facts in part.)

4C 18. Rogers v. Lee County. No. 95. (Authority of
Rogers v. Keokuk, ante, No, 94.)

cc 19. Duvall v. United States. No. 145. (Authority
of The Reformi, 3 Wall. 617.)

cc 20. Horback v. Potter. No. 189.) S(Facts.)
cc 21. Horback v. Brown. No. 190.)

22. Hammond vo. 'Massachusetts. (Authority of Ilr-
No. 240. Guire v. M1assa-

23. McNeal v. Same. No. 241. chusetts, 3 Wall.
24. Clark v. Same. No. 242. 1 387.)
25. Churchill v. Utica. "]

No. 286. | (Authority of Van Allen v.
26. Williams v. Nolan. Assessors, 3 Wall. 387.)

No. 288. )
T. 1866. 27. Brown v. Johnson. No. 47. (Authority of

Brow v. Bass, 4 Wall. 262.)
Cc 28. Mineral Point v. Lee. No. 164. (Authority of

" several cases of similar character.")
"4 .29. United States v. Mayrand. No. 187. (Author-

ity of Uited States v. Holliday, 3 Wall.
407.)

.cc 30. Tillinghast v. Van Buskirk. No. 313. (Author-
ity of Green v. Van Buskhir, 5 Wall. 307.)

cc 31. Southern Pennsylvania Railroad v. Baltimore.
No. 43. (Facts.)

T. 1867. 32. B.Tparte Milwaukee and Minnesota Railroad Co,
No. 8. Original. (Authority of a case referred
to but not named in the opinion, but which is
probably M11inesota Co. v. St. Paul, 6 Wall.
742.)

c 33. Mississippi v. Stanton and Grant. No. 14.
Original. (Authority of Georgia v. Stanton, 6
Wall. 50; and Georgia v. Grant, 6 Wall. 241.

Dec.

Dec.'
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r. 1867. 34. Gaines v. Lizardi. No. 83. (Authority of
Gaines v. New Orleans, 6 Wall. 642.)

cc 35. United States v. Cook. No. 102. (Partly on
facts; partly on authority of United States v.
Hartwell, 6 Wall. 385.)

cc 36. Hunt v. Bender. No. 103. (Authority of Sea-
ver v. Bigelows, 5 Wall. 208.)

A4 37. United States v. Bales of Cotton marked J. H.

B. No. 146. (Authority of Union In8. Co.
v. Vnited States, 6 Wall. 759.)

38. Williamson v. Moore. No. 421. (Authority of
Williamson v. Suydam, 6 Wall. 723.)

r. 1868. 39. Tillinghast v. Van Buskirk. No. 32. (Author-
ity of Green v. Fan Buskirc, 7 Wall. 139.)

cc 40. Burbank v. Bigelow. No. 36. (Authority of
JBreedlove v. iicolet, 7 Pet. 413.)

41. Smith v. Washington Gas Light Co. No. 86.
(Facts.)

ic 42. Finley v. Isett. No. 150. (Facts.)
ic 43. Dutton v. Palairet. No. 184. (Authority of

Bronson v. Bodes, 7 Wall. 229.)
cc 44. United States v. Mowry. No. 186. (Author-

ity of United States v. Adams, 7 Wall. 463.)
" 45. United States v. Morgan. No. 191. 
69 46. United States v. Burton. No. 192. (Same
4C 47. United States v. Geffroy. No. 193. authority.)
6 48. United Statesv. Higdon. No. 197. J

49. Davidson v. Starcher. No. 329.)
50. Same v: King. No. 330. - (Facts.)

51. Same v. MeMahon. No. 331. -)

52. Moulder v. Forrest. No. 371. (Authority of
Insurance Co. v. Mlordecai, 21 How. 195, and
Porter v. Foley, 21 How. 393.)

'. 1869. 53. Bxparte Pargoud. No. 9. Original. (Author-
ity of .Exparte Zellner, 9 Wall. 244.)

54. Burlington and Missouri River Railroad Co. v.

Mills County. No. 39. (Authority of Bail-
road Co. v. Fremont County, 9 Wall. 89.)

55. Willard 'v. Willard. No. 90. (Authority of

Willard v. Presbury, 14 Wall. 676.)
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Dec. T. 1869. 56. United States ex rel. Amy v. Burlington.)
No. 94.

cc 57. Same ex rel. Learned v. Same. No. 95.
(Authority of Butz v. .Mfuscatine, 8 Wall.
575.)

C4 58. Flanders v. Tweed. No. 108. (Authority of
Same v. Same, 9 Wall. 425.)

44 59. Weed v. Crane. No. 123. (Facts.)
cc 60. Supervisors v. Durant. No. 134. (Authority

of Supervisors v. Durant, 9 Wall. 415.)
99 61. Washington County v. United States ex rel.

Mortimer. No. 137. (Authority of Supe'-
visors v. Dwrant, 9 Wall. 415.)

cc 62. Northern Belle v. Robson. No. 141. (Facts.)
cc 63. Kenosha 'v. Lamson. No. 143. (Authority of

Knox County v. Aspinwall, 21 How. 539;
and The City v. Lamson, 9 Wall. 477.)

64. Long v. Patton. No. 196. (Authority of Little
v. Herndon, 10 Wall. 26, in part, and on facts
as to the remainder.)

94 65. Underhill v. Herndon. No. 197. (Same au-
thority.)

66. Sturtevant v. Herndon. No. 198. (Authority
of Little v. Herndon, 10 Wall. 26.)

67. Underhill v. Patton. No. 199. (Same authority.)
68. Supervisors v. United States ex rel. Durant.

No. 202. (Facts.)
69. Godbe v. Tootle. No. 258. (Authority of

.fussina v. Cavazos, 6 Wall. 355.)
70. McCollum v. Howard. No. 344. (Facts. The

decree below was interlocutory.)
71. United States v. Pollard. No. 391.)
72. United States v. Kohn. No. 359.
73. United States v. Stanton. No. 390.-

(Authority of United States v. Anderson, 9
Wall. 56.)

74. Riley v. Welles. No. 397. (Authority of
Wolcott v. Des .Moines Co., 5 Wall. 681.)

. 1870. 75. ,xparteWaples. No. 10. Original. (Author-
ity of Exparte Grahram, 10 Wall. 541.)

Dec. U
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Dec. T. 1870. 76. Garnett v. United States. No. 15. (Authority
of Same v. Same, 11 Wall. 256.)

cc 77. Stevens v. De Aubrie. No. 45.
c 78. Stevens v. Bellemarde. No. 46.3

(Authority of Smith v. Stevens, 10 Wall. 321.)
c 79. United States v. Hodson. No. 52. (Author-

ity of Same v. Same, 10 Wall. 395.)
cc 80. United States v. Mynderse. No. 237. (Au-

thority of United States v. JHodson, 10 Wall.
395.)

cc 81. Van Slyke v. Wisconsin. No. 261.
6 82. Bagnall v. Same. No. 262. J

(Authority of National Bank v. Common-
wealth, 9 Wall. 353, and Lionberger v. Rouse,
9 Wall. 468.)

83. Cousin v. Generes. No. 286. (Authority of
Bethell v. Demaret, 10 Wall. 537.)

Dec. T. 1871. 84. .Exparte Loud. No. 8. Original. (Authority
of Exarte .M3cNiel, 13 Wall. 236.)

85. Holmes v. Sevier, Adm'r. No. 31. (Author-
ity of Osborn v. Nicholson, 13 Wall. 654.)

86. Jackoway v. Denton. No. 47. (Authority of
.Sevier v. -Haskell, 14 Wall. 12.)

87. Plant v. Stovall. No. 82. (Facts. No error
in the record.)

88. Conrad v. Hazlett. No. 108. (Facts.)
89. St. John (The) v. Iasbrouck. No. 131.

(Facts.)
90. Germain v. Mason. No. 290. (Authority of

Wells v. XlcGregor, 13 Wall. 188.)
91. Northwestern Union Packet Co. v. Home In-

surance Co. No. 467. (Authority of Cal-
lan v; May, 2 Black, 541, and other cases
cited.)

92. Grayv. Coon. No. 481. (Facts.)
93. Davidson v. Connelly. No. 510. (Facts.)

Dec. T. 1872. 94. Jones v. Fritshle. No. 59. (Facts.)
64 95. Diaz v. United States. No. 97. (Authority of

Pico v. United States, 2 Wall. 279; Peralto
v. United States, 3 Wall. 434.)
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cc 97. Norton v. Jamison. No. 192. (Authority of
.Bartemeyer v. Iowa, 18 Wall. 129.)

cc 98. Oulton v. San Francisco Savings Union. No.
206. (Authority of Oulton v. Savings Institu-
tion, 17 Wall. 109.)

c 99. Humbird v. Jackson County. No. 209. (Au-
thority of Olcott v. Supervisors, 16 Wall. 678.)

cc 100. Charleston v. Jessup. No. 234. (Authority
of Tomlinson v. Jessu.p, 15 Wall. 454.)

101. Bank of New Orleans v. Caldwell. No. 255.
(No bill of exceptions in record.)

1873. 102. South Carolina ex rel. Robb v. Gurney. No.
22. (Authority of State v. Stoll, 17 Wall.
425.)

103. Adelia (The) v. Jackson. No. 65. (Facts.)
104. Chicago and Northwestern Railway Co. v.

Fuller. No. 89. (Authority of *Railroad
Co. v. Ftuller, 17 Wall. 561.)

105. Kenner v. United States. No. 202.- (Author-
ity of The Confiscation Cases, 20 Wall. 92.)

106. Allen v. Tarelton. No. 251. (Facts.)
107. United States v. Six Lots, Hatch, claimant.

No. 225. (Authority of The Confiscation.
Cases, 20 Wall. 92.)

108. United States v. Ten Lots, Conrad, claimant.
No. 283. (Same authority.)

109. Priest v. Folger. )
No. 298. (Authority of Habich v.

110. Thwing v. Folger. Folger, 20 Wall. 1.)
No. 299.

111. Woodman Pebbling Machine Co. v. Guild.
No. 311. (Stipulation.)

112. Heath v. Slidell. No. 532.
113. Brugere v. Slidell. No. 479.

(Authority of Bigelow v. Forrest, 9 Wall. 339,
and Day v. Micou, 18 Wall. 156.)

1874. 114. Hardy v. Harbin. No. 14. (Facts.)Oct. T.
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* Oct. T. 1874. 115. Northwestern Union Packet Co. v. Viles. No.
70. (Authority of Same v. Clough, 20 Wall.
528.)

44 116. Lee County v. Clews. No. 79. (Authority
of Chambers County v. Clews, 21 Wall.
317.)

6' 117. Schow v. Harriman. No. 101. (Authority of
Schulenberg v. Ha-rriman, 21 Wall. 44.)

46 118. Basse v. Brownsville. No. 109. (Authority
of McKinney v. Saviego, 18 How. 235.)

cc 119. Rogers Locomotive and Machine Works v.
Helm. No. 134. (Facts.)

"4 120. Oulton o. Savings and Loan Society. No.
169.

4 121. Cary v. Same. No. 172.
cc 122. Same v. German Savings and Loan Society.

No. 173.

(Authority of Cary v. San Francisco Savings
Union, 22 Wall. 38.)

" • 123. Oulton v. California Insurance Co. No. 170.
(Authority of Barnes v. Railroad Co., 17
Wall. 294, and Stockdale v. Atlantic Ins. Co.,
20 Wall. 323.)

124. Lane v. United States. No. 176. (Authority
. of Hayeraft v. United States, 22 Wall. 81.)

125. Bailey v. Work. No. 540. (Authority of
Bailey v. Clark, 21 Wall. 284.)

126. Blake v. Fourth National Bank. No. 554.
127. Blake v. Park Bank. No. 555.
128. Kennyv. Philadelphia &c. Railroad. No. 318.

(Authority of Blake v. National Banks, 23
Wall. 307.)
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Authority of Gregory v. XMoVeigh, 23 Wall.
294.)

130. Commercial Bank of Cleveland v. Iola. No.
741. (Authority of Loan Association v.
Topeka, 20 Wall. 655.)

Oct. T. 1875. 131. Eliza Hancox (The) v. Langdon. No. 36.
. (Facts.)
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Oct. T. 1875. 132. Turner v. Ward. No. 129. (Facts.)
"4 133. Crary v. Devlin. No. 527. (Authority of

Mining Co. v. Boggs, 3 Wall. 304.)
134. Atherton v. Fowler. No. 648. (Authority of

Same v. Same, 91 U. S. 143.)
135. Mead v. Pinyard. No. 754. (Facts.)

Oct. T. 1876. 136. Berreysea v. United States. No. 83. (Au-
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How. 59 ; United States v. Knight, 1 Black,
227; Peralta v. United States, 3 Wall. 434,
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CC 137. Herhold v. Upton. No. 125. (Authority of
Upton v. Tribilcoek, 91 U. S. 45; Sanger v.
Upton, 91 U. S. 56; and Webster v. Upton,
91 U. S. 65.)

"4 138. Mackall v. Richards. No. 184. (Facts.)
CC 139. Johanssouv. Stephenson. No. 194. (Facts.)
cc 140. Davies v. Slidell. No. (Authority of Bige-

417.1 low v. Forrest, 9
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Nos. 668 and 669. J U. S. 202.)
44 143. Morrill v. Wisconsin. No. 685. (Authority

of Welton v. Missouri, 91 U. S. 275.)
99 144. Pittsburgh Locomotive & Car Works v. Na-

tional Bank of Keokuk. No. 718. (Facts.)
CC 145. Van Norden v. Washburn. No. 795. (Au-

thority of Van YNorden v. Benner, ante, clxi.)
49 146. Haynes v. Pickett., No. 837. (Authority of

Bay v. Yorsewoi-thy, 23 Wall. 128.)
147. McCready v. Virginia. No. 992. (Authority

of Same v. Same, 94 U. S. 391.)
Oct. T. 1877. 148. First National Bank of Cincinnati v. Cook, No.

182. (Authority of .3ferchants' Bank v.
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Bank v. Dickson, 95 U. S. 180.)
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Davidson, v. N7~ew Orleans, 96 U. S. 97.)

150. Hutchinson v. The Northfield. No. 213.
(Facts.)



Ccxxviii APPENDIX.

Omitted Cases.
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No. 897. (Authority of Railroad Co. v.
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Martin. No. 1009.

159. Same v. Wellborn. No. 1008.
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Claflin v. Houseman, 93 U. S. 130.)
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168. Dold v. United States. No. 955. (Facts.)
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gomery v. Anderson, 21 How. 386; Yeaton
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of Same v. Same, 106 U. S. 589.)

218. Kahn v. Hamilton. No. 149. (Authority of
Hecht v. Boughton, 105 U. S. 235.)

219. Badger v. Ranlett. No. 587. (Authority of
Same v. Same, 106 U. S. 255.)

220. Chicago and Alton Railroad v. Wiggins Ferry
Co. No. 839. (Authority of Same v.
Same, 108 U. S. 18.)

Oct. T. 1883. 221. Steever v. Rickman. No. 67. (Facts.)
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Goddin v. Mutual Assurance Asso-
ciation of Va .................. 216

Goodenough Horse Shoe .Nfg. Co.
v. R.I. Horse Shoe Co .......... 153

Grame v. Mutual Assurance Asso-
ciation of Va .................. 215

Grand Trunk Railway v. Walker. .177
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TABLE OF CASES IN WHICH STATUTES OR OR-
DINANCES HAVE BEEN HELD TO BE REPUG-
NANT TO THE CONSTITUTION OR LAWS OF
THE UNITED STATES, IN WHOLE OR IN PART,
BY THE SUPREME COURT OF THE UNITED
STATES FROM THE ORGANIZATION OF THE
COURT TO THE END OF OCTOBER TERM, 1888.

A.- STATUTES OF THE UNITED STATES.

1. Hayburi's Case, August T. 1792, 2 Dall. 409. Whether the
act of March 23, 1792, 1 Stat. 243, conferring upon the United
States courts jurisdiction to pass upon claims for pensions, was
unconstitutional, was not decided by the court; but the judges were
individually of that opinion, as appears by a note to the case report-
ing decisions in circuit made by every justice except Mr. Justice
Johnson. See United States v. Todd, No. 2, _post.

2. United States v. Yale Todd, February T. 1794, 13 How.
52, n. In this case the court held the act of March 23, 1792
(considered in Hayburi's Case, No. 1, ante), to be unconstitutional,
as attempting to confer upon the court power which was not judicial.

3. Mabury v. Madison, February T. 1803, 1 Cranch, 137. The
provision in the Judiciary Act of 1789, c. 20, § 13, 1 Stat. 80, 81,
conferring upon the Supreme Court original jurisdiction to issue
writs of mandamus directed to "persons holding office," is not
warranted by the Constitution.

4. United States v. Ferreira, December T. 1851, 13 How. 40.
The acts of March 3, 1823, 3 Stat. 768, c. 35; June 26, 1834, 6
Stat. 569, c. 87; and March 3, 1849, 9 Stat. 788, c. 181, confer
upon the District Court powers which are not judicial, and they are
therefore void.

5. Gordon v. United States, December T. 1864, 2 Wall. 561.
Sections 5, 7, of the act of March 3, 1863, 12 Stat. 765, conferring
jurisdiction of appeals from the Court of Claims, are void. No rea-
sons are given. But see 117 U. S. 697; and United States v. Jones,
119 U. S. 477.

6. Ex parte Garland, December T. 1866, 4 Wall. 333. The act
of January 24, 1865, c. 20, 13 Stat. 424, respecting the'oath to be
administered to attorneys and counsellors in courts of the United
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* States, was ex post facto, and in the nature of a bill of pains and
penalties.

.7. Hepburn v. Griswold, December T. 1864, 8 Wall. 603. The
legal tender act of February 25, 1862, c. 33, 12 Stat. 345; the
joint resolution of January 17, 1863, 12 Stat. 822 ; and the act of
March 3, 1863, 12 Stat. 709, so far as they made the notes of the
United States a legal tender for debts Contracted before their respec-
tive enactments, were unconstitutional. This ruling was reversed in
Knox v. Lee, 12 Wall. 457; Dooley v. Smith, 13 Wall. 604; Rail-
road Co. v. Johnson, 15 Wall. 195; -Maryland v. Railrodd Co.,
22 Wall. 105; and The Legal Tender Case, 110 U. S. 421.

8. United States v. DeWitt, December T. 1869, 9 Wall. 41. Sec-
tion 29, c. 169, act of March 2, 1867, 14 Stat. 484, so far as it ap-
plies to the offence described by it when committed within a State,
is in excess of the powers conferred upon Congress.

9. The Justices v. 3furray, December T. 1869, 9 Wall. 274. So
much of § 5, c. 80, 12 Stat. 756, "1 act relating to habeas corpus,"
as provided for the removal of a judgment in a state court in which
the cause was tried by a jury to a Circuit Court of the United States
for retrial on the facts and law, is in conflict with the 7th Amend-
ment to the Constitution, relating to the refxamination of facts tried
by a jury.

10. Collector v. Day, December T. 1870, 11 Wall. 113. The
income-tax laws of the United States, 13 Stat. 281, 479 ; 14 Stat.
137, 477, so far as they imposed a tax upon the salary of a judicial
officer of a State, were unconstitutional.

11. United States v. Elein., December T. 1871, 13 Wall. 128.
The proviso respecting pardons attached to the appropriation act
of July 12, 1870, c. 251, 16 Stat. 235, were expost facto, and in the
nature of a bill of pains and penalties.

12. United States v. Railroad Co., December T. 1872, 17 Wall.
322. Section 122, Internal Revenue Act of 1864, 13 Stat. 284,
taxing interest paid by railroads on their bonds is unconstitutional,
in so far as it taxes the revenues of a municipal corporation in a
State.,

13. United States v. Reese, October T. 1875, 92 U. S. 214. The'
provisions of §§ 3 and 4 of the act of May 31, 1870, 16 Stat. c.
114, 140, 141, to enforce the rights of citizens of the United States
to vote, are beyond the limit of the 15th Amendment of the Consti-
tution.

14. United States v. Fox, October T. 1877, 95 U. S. 670. Rev.
Stat. § 5132, concerning 'goods obtained by a bankrupt under false
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pretences, so far as it relates to offences which are subjects of state
legislation, and are not within the jurisdiction of the United States,
is in excess of the powers conferred upon Congress.

15. Trade-3lark Cases, October T. 1879, 100 U. S. 82. Sec-
tions 4 and 5 of the act of August 14, 1876, c. 274, 19 Statr. 141,
and Rev. Stat. § 4937, relating to trade-marks, are void because they
apply to a species of commerce which is not placed under the control
of Congress.

16. Kilbourn, v. Thompson, October T. 1880, 103 U. S. 168.
The resolution of the House of Representatives, January 24, 1876,
for an inquiry into the nature and business of a real estate pool in
the District of Columbia which was in bankruptcy and indebted to
the United States, related to a judicial subject, and conferred no
power to compel a witness to testify.

17. United States v. Harris, October T.. 1882, 106 U. S. 629.
Rev. Stat. § 5519, relating to conspiracies to deprive persons of the
equal protection of the laws, is a broader exercise of power to pun-
ish criminal offence than is warranted by the Constitution.

18. Civil Rights Cases, October T. 1883, 109 U. S. 3.. Sections
1 and 2 of the act of March 1, 1875, c. 114, "1 to protect all citizens
in their civil and legal rights," 18 Stat. 335, 336, are not authorized,
either by the 13th or by the 14th Amendment to the Constitution.

19. Boyd v. United States, October T. 1885, 116 U. S. 616. Sec-
tion 5 of c. 391, 18 Stat. 187, "to amend the customs-revenue
laws, and to repeal moieties," as applied to suits for penalties or to
establish a forfeiture, is repugnant to the 4th and 5th Amendments
to the Constitution.

20. Callan v. Wilson, October T. 1887, 127 U. S. 540. The
Revised Statutes for the District of Columbia, § 1064, when applied
to a person accused of a conspiracy to prevent one from pursuing
a lawful avocation, deprives him of the right of trial by jury, and
is repugnant to the Constitution.

B. - STATUTES Or THE STATES AND TERRITORIES.

Alabama.

1. Sinnot v. Davenport, December T. 1859, 22 How. 227. The
act of February 15, 1854, to provide for the registration of the
names of the owners of steamboats navigating the waters of
the State, is in conflict with the provisions of the act of February
18, 1793, 1 Stat. 305.

2. Affirmed in Foster v. Davenport, December T. 1859, 22 How.
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3. Howard v. Bugbee, December T. 1860, 24 How. 461. The
act of January, 1842, authorizing redemption from mortgage sales
by judgment creditors of the mortgagor, so far as it affects mort-

gages made before its enactment, impairs the obligations of the con-
tracts, and is unconstitutional.

4. The Belfast, December T. 1868, 7 Wall. 624. The Alabama
Code, §§ 2692, 2708, and the statute of October 7, 1864, concern-
ing maritime liens, are in conflict with § 9 of the Judiciary Act of
1789, 1 Stat. 76.

5. State Tonnage Tax Cases, December T. 1870, 12 Wall. 204.
Section 2, pl. 12, of the act of February 22, 1866, imposing a tax
per ton on vessels owned within the State, conflicts with the pro-
vision of the Constitution that no State shall, without the consent
of Congress, lay any duty on tonnage.

6. Morgan v. Parham, December T. 1872, 16 Wall. 471. The
laws of Alabama taxing vessels temporarily in the State are in
conflict with the commerce clause of the Constitution.

7. Horn v. Lockhart, October T. 1873, 17 Wall. 570. The acts
of November 9, 1861, and November 23, 1863, authorizing execu-
tors to invest in Confederate bonds, were unconstitutional.

8. Leloup v. Port of M fobile, October T. 1887, 127 U. S. 640.
An ordinance of the Port of 3Mobile, 1883, imposing license taxes
for that year, when applied to a telegraph company engaged in
interstate commerce, is in conflict with the commerce clause of the
Constitution.

Arizona.
None.

.Arkansas.'

1. Woodr'uffv. Tapnal, December T. 1850, 10 How. 190. The

act of January 10, 1845, requiring taxes to be paid in " par funds,"
so far as it applied to notes of the Bank of the State of Arkansas
issued prior to that date, impairs the obligation of the contract in its
charter that the notes of the bank shall be received for debts due
the State.

2. Curran v. -Arkansas, December T. 1853, 15 How. 304. Stat-
utes enacted in 1843, 1845, 1846 and 1849, withdrawing the assets
of the Bank of the State from creditors when it was insolvent, im-
paired its contracts with its creditors.

3. cGee v. Mathis, December :. 1866, 4 Wall. 143. The acts
of January 11, 1855, and January 13, 1857, authorizing the taxa-
tion of swamp lands, knfwu as the "Levee Act," impaired the
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obligation of the contract with holders of state scrip, redeemable in
these lands, that they should be exempt from taxation.

4. Osborn v. iMicholson, December T. 1871, 13 Wall. 654. The
provision in the constitution of Arkansas of 1868, annulling con-
tracts for the purchase of slaves, so far as it operated on pre~xist-
ing contracts, impaired the obligation of those contracts.

California.

1. Hays v. Pacifc ,Vail Steamship Co., December T. 1854, 17
How. 596. Taxing laws imposing taxes on vessels owned and
registered in New York, employed in commerce between New York
and California, conflict with the qct of December 31, 1792, § 3,
1 Stat. 287, "1 concerning the registering and recording of ships."

2. Almy .v. Califonnia, December T. 1860, 24 How. 169. The
act imposing a stamp duty on bills of lading of gold and silver is a
tax on exports and as such is unconstitutional.

3. Low v. Austin, December T. 1871, 13 Wall. 29. California
taxing laws of 1868, when enforced against imported goods in orig-
inal packages, conflict with Art. 1, Sec. 10, of the Constitution.

4. Chy Lung v. Freeman, October T. 1875, 92 U. S. 275. The
Political Code of California and the statutes of 1873, 1874, requir-
ing bonds from passengers coming into the State, conflict with the
commerce clause of the Constitution.

5. "Yick Wo v. Hopkins, October T. 1885, 118 U. S. 356. The
municipal ordinances of San Francisco of 1880, respecting laundries,
which conferred power to make unjust discriminations, founded on
difference of race, conflict with the 14th Amendment.

6. California v. Central Pacific Railroad Co., October T. 1887,
127 U. S. 1. General taxing laws, so far as they attempt to reach
franchises conferred upon railroad corporations by the United States,
conflict with the interstate commerce clause of the Constitution.

Colorado.
None.

Connecticut.

None.

Dakota.

None.

Delaware.

Neal v. Delaware, October T. 1880, 103 U. S. 370. The pro-
vision in the Constitution limiting the right of suffrage to the white
race, conflicts with th6 15th Amendment to the Constitution.
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District of Columbia.
Stoutenburgh v. H~ennick, October T. 1888, 129 U. S. 141. Clause

3 of § 21 of the District Act of June 20, 1872, requiring commer-
cial agents selling by sample to take out a license, is a regulation of
interstate commerce, when applied to agents soliciting purchases on
behalf of principals outside of the District.

Florida.

Pensacola Telegraph Co. v. Western Union Telegraph Co., Octo-
ber T. 1877, 96 U. S. 1. The act of December 11, 1866, granting
exclusive privileges to the Pensacola Telegraph Co., is in conflict
with the act of July 24, 1866, 14 Stat. 221, c. 230, "to aid in the
construction of telegraph lines." Rev. Stat. §§ 6263-5268.

Georgia.

1. Fletcher v. Peck, February T. 1810, 6 Cranch, 87. The act
of February 13, 1796, declaring void the act of January 7, 1795,
which made a grant of public land, impairs the obligation of the
contract of the State in making the grant.

2. Worcester v. Georgia, January T. 1832, 6 Pet. 516. The
acts of December 19, 1829, (extending the laws of Georgia over
the Cherokee country,) and of December 22, 1830, "to prevent the
exercise of assumed and arbitrary power by all persons under pre-
text of authority from the Cherokee Indians," conflicts with tifeaties
with those Indians and statutes passed to give them effect.

3. White v. Hart, December T. 1871, 13 Wall. 646. The pro-
vision in the Constitution of 1868, concerning enforcement of debts
contracted for the purchase of slaves, so far as it applies to prior
contracts, impairs their obligation.

4. Gunn v. Barry, December T. 1872, 15 Wall. 610. The pro-
vision in the Constitution of 1868, exempting property from execu-
tion, so far as it affects judgments obtained before the passage of
the act, impairs the obligation of the judgment contract.

5. Walker v. Wiitehead, December T. 1872, 16 Wall. 314. The
act of October 13, 1870, imposing conditions upon obtaining a judg-
ment, so far as it affected prior contracts, impaired their obligation.

6. Central Railroad Banking Co. v. Georgia, October T. 1875,
92 U. S. 665. The tax-law of February 26, 1874, conflicts with
the obligation of the contract in the charter of the companies con-
solidated into the plaintiff corporation.

7. Southwestena Railroad Co. v. Georgia, October T. 1875, 92
U. S. 676. Affirming Central Railroad Banking Co. v. Georgia,
ante, No. 6.
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8. Savannah v. Jesup, October T. 1882, 106 U. S. 563. The ordi-
nance of the city of Savannah taxing the property of the Atlantic
and Gulf Railroad Co. in excess of the limit fixed by their charter,
impairs the obligation of that contract.

9. Spraigue v. Thompson, October T. 1885, 118 U. S. 90. Sec-
tion 1512 of the Code, respecting pilots, conflicts with Rev. Stat.
§ 4237.

Idaho.

None.

illinois.

1. Bronson v. Kinzie, January T, 1843, 1 How. 311. The acts
of February 19 and February 27, 1841, concerning sales under exe-
cution and under decrees of foreclosure, and concerning redemp-
tions from such sales, so far as applied,to prior mortgages, impaired
the obligation of the contracts with the mortgage creditors contained
in them.

2. M3cCracken v. Hayward, January T. 1844, 2 How. 608. The
act of February 27, 1841, concerning sales under execution, im-
paired the obligation of prior judgment contracts.

3. Bradley v. People, December T. 1866, 4 Wall. 459. Applying
Van Allea v. Assessors, 3 Wall. 573, (No. 8, New York, infra,) to
the taxing laws of Illinois.

4. V'on Hoffman v. Quincy, December T. 1866, 4 Wall. 535.
The act of February 14, 1863, affecting the provisions of law con-
cerning taxation in the city of Quincy which were in force when
the legislature authorized the issue of the bonds in suit, and also
when they were issued, impaired the obligation of the contract with
the holders of the city's bonds.

5. University v. People, October T. 1878, 99 U. S. 309. The
revenue law of Illinois of 1872, so far as it was attempted to be
applied to the Northwestern University, impaired the obligation of
its charter contract for the exemption of its property from taxation.

6. Wabash, St. Louis & Pacific Railway Co. v. Illinois, October
T. 1886, 118 U. S. 557. The provision in c. 114, § 126, Rev. Stats.
Ill., against discriminations by railways in the transportation of
passengers or freight in interstate commerce, infringes upon the
powers confided to Congress by the Constitution.

Indiana.

1. Gantley's Lessee v. Ewing, January T. 1845, 3 How. 707.
The act of February 13, 1841, imposing restrictions on mortgage

16
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sales, thereby impairing the obligation of the mortgage contracts,
is unconstitutional. Bronson v. KEinzie, (No. 1, Illinois, supra,)
affirmed and applied to this statute.

2. Evansville Bank v. Britton, October T. 1881, 105 U. S. 322,
Hills v. Exchange Bank, 105 U. S. 319, (No. 16, New York, post,)
and Supervisors v. Stanley, 105 U. S. 305, (No. 15, New York,
post,) affirmed and applied to the tax laws of Indiana.

3. Western Union Telegraph Co. v. Pendleton, October T. 1886,
122 U. S. 347. Sections 4176, 4178, Rev. Stats. Ind. 1881, con-
cerning the delivery of telegrams, so far as they relate to such
deliveries in other States, are a regulation of interstate commerce.

Iowa.

1. Webster v. Reid, December T. 1850, 11 How. 437. The Ter-
ritorial Act of June 25, 1839, providing that the trial of certain land
suits should "be before the cont, and not a jury" is in conflict
with the 7th Amendment to the Constitution.

2. Barton v. Burnside, October T. 1886, 121 U. S. 186. The
act of April 6, 1886, c. 76, Laws of 21st Gen. Assembly, so far as
it makes the right of a foreign corporation to do business within the
State dependent upon its surrender of a right secured to it by the
Constitution and laws of the United States, is unconstitutional.

3. Bowman v. Chicago & Northwestern Railway Co., October T.
1887, 125 U. S. 465. Section 1553 of the Code, as amended by
c. 143, Acts of 20th Gen. Assembly, 1886, forbidding common car-
riers to bring intoxicating liquors into the State except in certain
specified cases, is a regulation of commerce, in conflict with the
commerce clause of the Constitution.

Kansas.
1. The Kansas Indians, December T. 1866, 5 Wall. 737. The

Kansas tax laws, so far as they impose taxes on lands belonging
to certain tribes of Indians, conflict with treaties and laws of the
United States, and with their general policy towards the Indians.

2. Railway Company v. Prescott, December T. 1872, 16" Wall.
603. Kansas tax laws, when applied to lands to which the Kansas
Pacific Railway has a contingent right of preemption, conflict with
the laws of the United States. But see Railway Co. v. iXfeShane,
22 Wall. 445; and Hunnewell v. Cass County, 22 Wall. 464, over-
ruling this.

3. Loan Association v. Topeka, October T. 1874, 20 Wall. 655.
The act of February 29, 1872, authorizing municipal corporations to
issue bonds in support of private enterprises, is unconstitutional.
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Kentucky.

1. Green v. Biddle, February T. 1823, 8 Wheat. 1. The act of
February 27, 1797, and the substituted act of January 31, 1812,
respecting occupying claimants of land, impaired the obligation of
the compact between Virginia and Kentucky.

2. Bush v. Kentucky, October T. 1882, 107 U. S. 110. 'The
General Statutes of Kentucky of 1873, in force in May, 1880, ex-
cluding colored citizens from juries, conflict with the 15th Amend-
ment to the Constitution.

3. Louisville Gas Co. v. Citizens' Gas Co., October T. 1885, 115
U. S. 683. The act of March 21, 1872, incorporating the Citizens'
Gas Light Company, and authorizing it to lay pipes and furnish gas
in Louisville, impairs the obligation of the contract in the charter
of the Louisville Gas Company.

Louisiana.

1. MoMillan v. McNeill, February T. 1819, 4 Wheat. 209. The
insolvent law of March 25, 1808, so far as it attempted to discharge
the contract sued on, impaired its obligation, and was unconstitu-
tional.

2. Steamship Co. v. Portwardens, December T. 1867, 6 Wall. 31.
The act of March 15, 1855, concerning the fees of portwardens, is
a regulation of commerce.

3. White v. Cannon, December T. 1867, 6 Wail. 443. The
ordinance of secession of Louisiana, passed January 26, 1861, was
a nullity.

4. Cannon v. New Orleans, October T. 1874, 20 Wall. 577. The
New Orleans ordinance of 1852, imposing a tonnage tax from
January 1, 1853, for levee dues, conflicts with the provision in the
Constitution that no State shall, without the consent of Congress,
lay any duty of tonnage.

5. Commissioners v. North German Lloyd, October T. 1875, 92
U. S. 259. The law imposing taxes on immigrants is a regulation
of commerce.

6. Board of Liquidation v. A.eMomb, October T. 1875, 92 U. S.
531. The act of March 2, 1875, authorizing bonds issued under the
Funding Act of 1874 to be delivered to the Louisiana Levee Com-
pany, impairs the obligation of the contract made with holders of
consolidated bonds.

7. Foster v. 3faster and Wardens of the Port of New Orleans,
October T. 1876, 94 U. S. 246. The act of March 6, 1869, con-
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cerning the survey of vessels by masters and portwardens, is a
regulation of commerce.

8. Hall v. DeCuir, October T. 1877, 95 U. S. 485. The act of
February ?3, 1869, to enforce the 13th Article of the state consti-
tution, and to regulate the licenses therein mentioned, is a regula-
tioneof interstate commerce.

9. Wolff v. New Orleans, October T. 1880, 103 U. S. 358. The
act of March 6, 1876; adjusting the debt and limiting taxation in
New Orleans, so far as it applies to debts contracted before its
passage, impairs the obligation of those contracts.

10. Louisiana v. Pilsbury, OctoberT. 1881, 105 U. S. 278. The
act of March 6, 1876, limiting taxation so far as it relates to the
consolidated debt, impairs the obligation of that contract.

11. ,_Asylum v. New Orleans, October T. 1881, 105 U. S. 362.
The general taxing laws for New Orleans when applied to the prop-
erty of the asylum, impair the obligation of the contract in its
charter to exempt it from taxation.

12. Louisiana v. Junel, October T. 1882, 107 U. S. 711. The
Constitution of 1879, so far as it impairs the obligation of the con-
tract made by the State by the act of 1874, No. 3, is unconsti-
tutional.

13. Nelson v. St. .2j'artin's Parish, October T. 1883, 111 U. S.
716. The act, No. 56, April 10, 1877, of the extra session, repeal-
ing Rev. Stat. La. §§ 2628, 2630, so far as it affected prior judg-
ments, impairs their obligation.

14. MJ"oran v. New Orleans, October T. 1884, 112 U. S. 69. The
license ordinance of New Orleans of 1880, so far as it imposed a
license tax upon persons owning and running towboats to and from
the Gulf of Mexico, was a regulation of commerce.

15. New Orleans Gas Light Co. v. Louisiana Light Co., October
T. 1885, 115 U. S. 650. The New Orleabs ordinance of January
25, 1881, authorizing the Louisiana Light and Heat Producing and
Manufacturing Company to supply New Orleans with gas, impaired
the obligation of the contract made with the New Orleans Gas
Company in the amendments to its charter.

16. New Orleans Water Works Co. v. Rivers, October T. 1885,
115 U. S. 674. The New Orleans ordinance of November 15, 1882,
granting to Rivers the right to lay water pipes through the streets
to the Mississippi, and to take water therefrom for use in the St.
Charles Hotel, impaired the obligation of the contract contained in
the charter of the New Orleans Water Works Company.

17. Fisk v. Jefferson Police Jury, October T. 1885, 116 U. S.
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131. The Louisiana constitution of 1880, so far as it impaired the
obligation of the contract with Fisk for his salary, made under au-
thority derived from § 7 of the act of 1871 (Acts of 1871, 109),
was to that extent unconstitutional. "

18. New Orleans v. Houston, October T. 1886, 119 U. S. 265..
The act of 1880, No. 77, so far as it imposes a tax upon the capital
stock of the Louisiana State Lottery Company, impairs the obliga-
tion of the contract in its charter.

19. St. Tamrany Water Works v. New Orleans Water Works,

October T. 1886, 120 U. S. 64. Affirming New Orleans Water
Works v. Rivers, No. 16, ante.

MAfaine.

Hawthorne v. Calef, Decefiber T. 1864, 2 Wall. 10. The act
repealing the clause in the act of April 1, 1836, making share-
holders in a corporation individually liable for the debts of the
company, so far as concerns debts before its passage, impaired the
obligation of their contracts.

-Maryland.

1. McCulloch v. Maryland, February T. 1819, 4 Wheat. 316.
The bank-tax act of February 11, 1818, so far as it applies to the
Bank of the United States, taxes the means employed by Congress
to carry into execution the powers entrusted to it, and is uncon-
stitutional.

2. Brown v. Maryland, January T. 1827, 12 Wheat. 419. Sec-
tion 2 of the act of December, 1821, c. 246, entitled "An act sup-

plementary to the act laying duties on licenses to retailers of dry
goods, and for other purposes," is repugnant to the clause in the
Constitution giving Congress the power to impose duties; and also
to the commerce clause.

3. Boyle v. Zacharie, January T. 1832, 6 Pet. 348. Applying
Ogden v. Saunders, 12 Wheat. 213, (see New York, No. 3, post,)
to the insolvent laws of Maryland.

4. Gordon v. -Appeal Tax Court, January T. 1845, 3 How. 133.
The act of April 1, 1841, c. 23, imposing a tax upon holders of
stock in banks, so far as it applied to stockholders in banks organ-
ized under the act of 1821, impaired the obligation of the contract
in their charters.

5. Cook v. ,1offat, January T. 1847, 5 How. 295. Insolvent
laws of Maryland, so far as they affect debts due to citizens of other
States, are unconstitutional. See Ogden, v. Saunders, No. 3, New
York, post.
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6. Achison v. Huddleson, December T. 1851, 12 How. 293.
The act of March 10, 1843, c. 282, imposing tolls for passing over
the Cumberland road, is inconsistent with the compact between
Maryland and the United States.

7. Ward v. Maryland, December T. 1870, 12 Wall. 418. The
Code of Public Law, Art. 56, Title License, so far as it discrimi-
nates against non-resident traders, is repugnant to Art. 4, § 20, of
the Constitution. -Mr. Justice Bradley also thought it repugnant to
the commerce clause.

8. Guy v. Baltimore, October T. 1879, 100 U. S. 434. Ordi-
nances of Baltimore, imposing on vessels laden with products of
other States taxes not imposed upon vessels laden with products of
M1aryland, conflict with the commerce.clause of the Constitution.

9. Corson v. .aTyland, October T. 1886, 120 U. S. 502. Art.
12, §§ 41-56, of the Code relating to licenses to salesmen, as applied
to a citizen of New York offering in Maryland to sell his goods in
New York by sample, is in conflict with the commerce clause of the
Constitution.

Xassachusetts.

1. Norris v. Boston, January T. 1849, 7 How. 283. The act of
April 20, 1837, c. 238, imposing a tax upon alien passengers, is
a regulatipn of commerce.

2. Western Union Telegraph 0o. v. Massachusetts, October T.
1887, 125 U. S. 530. Pub. Stats. Mass. c. 13, § 54, so far as it
assumes to confer power to restrain a telegraph company which has
accepted the provisions of Rev. Stat. § 5263, is in conflict with
that act.

Xichigan.

1.. Walling v. Xichiqan, October T. 1885, 116 U. S. 446. Act,
No. 226, of the Session Laws of 1875, imposing a tax upon the busi-
ness of selling intoxicating liquors in Michigan to be shipped from
without the State, so far as it discriminates against manufacturers
in other States, is a regulation of commerce, and conflicts with the
commerce clause of the Constitution.

2. Bargo v. Michigan, October T. 1886, 121 U. S. 230. The
act of June 5, 1883, No. 152, taxing the gross receipts of com-
panies and corporations engaged in interstate commerce, is a regu-
lation of commerce and conflicts with the commerce clause of the
Constitution.
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Minnesota.

Irvine v. Marshall, December T. 1857, 20 How. 558. The terri-
torial statutes of Minnesota, concerning resulting trusts, in so far as
they assumed to affect the disposition of public land by the Federal
government, were in excess of the power conferred upon the legis-
lature by Congress.

Mississippi.

Planters' Bank v. Sharp, January T. 1848, 6 How. 301. Section
7 of the act of February 21, 1840, c. 1, making it unlawful for banks
to transfer evidences of debt, so far as it applied to the Planters'
Bank, impaired the obligation of the contract in its charter.

"Missouri.

1. Craig v. Missouri, January T. 1830, 4 Pet. 410. The act of
June 27, 1821, c. 1, "for the establishment of loan offices," au-
thorized the issue of bills of credit by the State, and was repugnant
to Art. 1, § 10, paragraph 1 of the Constitution.

2. Affirmed in .Byrne v. Missouri, January T. 1834, 8 Pet. 40.
3. Bagnell v. Broderick, January T. 1839, 13 Pet. 436. Missouri

statutes of 1825 and 1835, relating to the effect of a New Madrid
location as evidence in an action of ejectment, axe void so far as
they affect the force of a patent of the United States as evidence.

4. Cummings v. M3fissouri, December T. 1866, 4 Wall. 277.

Sections 3, 6, 7, 9 and 14 of Art. 2 of the Constitution of 1865,
are ex ostfacto, and in the nature of bills of attainder and repug-
nant to the Constitution.

5. Home of the Friendless v. Rouse, December T. 1869, 8 Wall.
430. The general taxing law of Missouri of 1865, as applied to
the property of the Home, impairs the obligation of the contract in
its charter.

6. Affirmed in Washington. University v. Rouse, December T.
1869, 8 Wall. 439, as to that institution.

7. St. Louis v. Ferry Co., December T. 1870, 11 Wall. 423.
The St. Louis ordinance taxing ferry-boats owned by an fllinois
corporation, having their home in that State, but plying between its
shores and St. Louis, is void.

8. Pacifio Railroad Co. v. Mfaguire, October T. 1873, 20 Wall.
36. The Railroad ordinance of the state constitution of July 4,
1865, when applied to the Pacific Railroad Company, impairs the
obligation of the contract in its charter.

9. Welton v. Missouri, October T. 1875, 91 U. S. 275. The
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act forbidding persons to peddle goods, wares or merchandise not
the product of the State, Gen. Stats. M issouri 1866, c. 96, § 1, is a
regulation of commerce.

10. Railroad Co. v. Husenr, October T. 1877, 95 U. S. 465.
The act of January 23, 1872, regulating the bringing of Texas,
Mexican or Indian cattle into the State is a regulation of commerce.

11. 1RIng v. Missouri, October T. 1882, 107 U. S. 221. A pro-
vision in the MAissouri constitution of 1875, changing the criminal law
of the State, is expostfacto and void, so far as it affects the accused
in this case, the crime complained of being committed before its
adoption.

12. Cole v. La G-range, October T. 1884, 113 U. S. 1. The act
of March 9, 1871, authorizing the issue of municipal bonds in aid of
a manufacturing corporation, is in excess of the grant of legislative
power by the state constitution.

13. Seibert v. Lewis, October T. 1886, 122 U. S. 284. The
act of March 8, 1879, Rev. Stats. Mo. §§ 6798, 6799, 6800, repeal-
ing the tax law of March 10, 1871, so far as it applies to preexist-
ing debts, impairs the obligation of their contracts.

14. Affirmed in Seibert v. United States, ex rel. Harshman, Octo-
ber T. 1888, 129 U. S. 192.

1ontana.
Dunphy v. Jleinsmith, December T. 1870, 11 Wall. 610. The

statutes of 1867, 1869, abolishing the distinction between equitable
and legal remedies, is in excess of the power conferred upon the
legislature. Reconsidered in Hornbuckle v. Toombs, 18 Wall. 648.

Nebraska.

None.

N'Tevada.

Crandall v. Nevada, December T. 1867, 6 Wall. 35. Section
90 of c. 85 of the acts of 1865, imposing on passengers leaving the
State by stage coach and railroad a Per capita tax, is an exercise of
the taxing power upon the right to travel from State to State, and
as such is unconstitutional. The Chief Justice and Mr. Justice
Clifford held it to be a regulation of commerce.

New .Hampshire.

Trustees of Dartmouth College v. Woodward, February T. 1819,
4 Wheat. 518. The act of June 27, 1816, " to amend the charter
and enlarge and improve the corporation of Dartmouth College,"
impairs the obligation of the contract in the charter of the college.
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_ew Jersey.
1. .New Jersey v. Wilson, February T. 1812, 7 Cranch, 164. The

act of October, 1804, repealing the act of August 12, 1758, which
exempted certain Indian lands from taxation, impairs the obligation
of the contract of 1758.

2. -Vew Jersey v. Yard, October T. 1877, 95 U. S. 104. The
taxing act of April 2, 1873, when applied to the Morris and Essex
Raihoad, impairs the obligation of the contract in its charter.

New Mexico.

None.

New York.

1. Sturges v. CGrowninshield, February T. 1819, 4 Wheat. 122.
The insolvent act of April 3, 1811, so far as it attempts to discharge
the defendant from the debt in the declaration mentioned, is a law
impairing the obligation of contracts. But see Ogden v. Saun-
ders, No. 3, .post, and cases there referred to.

2. Gibbons v. Ogden, February T. 1824, 9 Wheat. 1. The acts
of March 27, 1798, April 5, 1803, April 11, 1808, and April 9, 1811,
conferring upon Livingston and Fulton the sole and exclusive right
of navigating, with vessels impelled by steam, the creeks, rivers,
bays and waters within the jurisdiction 6f 'New York, are regula-
tions of commerce.

3. Ogden v. Saunders, January T. 1827, 12 Wheat. 213. The
insolvent laws of New York of April 3, 1801, April 3, 1811, and
April 12, 1813, discharging an insolvent from his debts, when ap-
plied to debts due to citizens of other States are unconstitutional.
Affirmed in Boyle v. Zaczarie, 6 Pet. 348; Cook v. 3-foffat, 5 How.
295. See Maryland, ante, Nos. 3 and 5.

4. Smith v. Tirner, (The Passenger Cases,) January T. 1849, 7
How. 283. The provision in Rev. Stat. N. Y., part 1, c. 14, tit.
4, § 7, concerning immigrants, imposing a fee for the health com-
missioner; is a regulation of commerce.

5. Bank of Comnerce v. New York City, December T. 1862, 2
Black, 620. The taxing laws of the State, so far as they impose
a tax upon the capital of a bank invested in securities of the United
States, are an unconstitutional exercise of the taxing power.

6. Bank Tax Case, December T. 1864, 2 Wall. 200. The New
York statute of April 29, 1863, c. 240, in so far as it taxes stocks
of the Federal government, is an unconstitutional exercise of the
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taxing power. Affirming Bank of Commerce v. New York City,
2 Black, 620.

7. The .Binghamton Bridge, December T. 1865, 3 Wall. 51.
The act of April 5, 1855, c. 164, authorizing the Binghamton
Bridge Company to construct a bridge within the limits covered by
the charter of the Chenango Bridge Company, impairs the obliga-
tion of the contract in that charter.

8. Van Allen v. The Assessors, December T. 1865, 3 Wall. 573.
The New York act of March 9, 1865, c. 97, § 10, taxing shares in
national banks, so far as it authorizes a greater tax than is imposed
upon shares in state banks, is in conflict with the provisions of the
act of June 3, 1864, c. 106, § 41, 13 Stat. 111.

9. New York Indians, December T. 1866, 5 Wall. 761. The
New York tax laws, so far as they impose taxes on certain tribes of
Indians, conflict with a treaty.

10. The Banks v. The Mfayor, December T. 1868, 7 Wall. 16.
New York laws taxing certificates of indebtedness of the Federal
government are beyond the taxing power of that State.

11. Affirmed in Bank v. Supervisors, December T, 1868, 7 Wall.
26, and applied to notes issued as money.

12. fenderson v. New York, October T. 1875, 92 U. S. 259.
The act of April 11, 1849, c. 350, imposing severe conditions upon
the landing of immigrants, is a regulation of commerce.

13. Inman Steamship bo. v. Tinker, October T. 1876, 94 U. S.
238. The immigrant act of May 22, 1862, c. 487, as amended
April 27, 1865, c. 586, imposing a tonnage tax, imposes a tonnage
duty in violation of Art. 1, § 10, par. 3, of the Constitution.

14. -People v. Weaver, October T. 1879, 100 U. S. 539. The
taxing laws of New York tax shares in national banks at a higher
rate than other moneyed capital, and are in conflict with Rev. Stat.
§ 5219.

15. Supervisors v. Stanley, October T. 1881, 105 U. S. 305.
The act of April 23, 1866, c. 761, for the taxation of banks, con-
flicts with Rev. Stat. § 5219, in so far as it allows taxation of
national banks in excess of state banks.

16. Hills v. Exchange Bank, October T. 1881, 105 U. S. 319,
affirming Supervisors v. Stanley, No. 15, ante.

17. People v. Compagnie Gdngrale Transatlantique, October T.
1882, 107 U. S. 59. The alien passenger act of May 31, 1881,
c. 432, is a regulation of commerce.
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North Carolina.

1. Wilmington Railroad v. Reid, December T. 1871, 13 Wall.
264. The general tax laws of North Carolina, as applied to a rail-
road whose property and franchises are exempt from taxation by its
charter, impairs the obligation of the contract in the charter.

2. Edwards v. Hearney, October T. 1877, 96 U. S. 595. The
provision in the Constitution of 1868, exempting property of a
debtor from levy, when applied to contracts made prior to 'its
adoption impairs their obligation.

Ohio.
1. Osborn v. Bank of the United States, February T. 1824, 9

Wheat. 738. The Ohio tax act of February 8, 1819, c. 83, so far as
attempted to be applied to the Bank of the United States, taxes an
agent of the United States necessary and proper for carrying into
effect the powers vested in the government of the United States,
and exceeds the taxing power of the State.

2. Neil v. Ohio, January T. 1845, 3 How. 720. The acts of
1831, of February 6, 1837, and of March 19, 1838, imposing tolls
for transportation over the Cumberland road, impair the obligation
of the contract between the United States and the State.

3. State Bank of Ohio v. Knoop, December T. 1853, 16 How.
369. The act of March 21, 1851, taxing the bank, impairs the ob-
ligation of the contract in its charter. Followed, as to the act of
April 13, 1852, (4) in Dodge v. Woolsey, 18 How. 331; (5) in
31echanics and Traders' Bank. v. Debolt, 18 How. 380; and (6) in
Jefferson Branch Bank v. Skelly, 1 Black, 436; (7) as to the
act of April 15, 1853, in Frandin Branch Bank v. State of Ohio, 1
Black, 474; and (8) as to the act of April 5, 1859, in Wright v.
Sill, 2 Black, 544.

9. Pelton v. National Bank, October T. 1879, 101 U. S. 143.
The act of April 12, 1877, Vol. 74, p. 88, " for the equalization of
bank shares for taxation conflicts with Rev. Stat. § 5219.

10. Whitbeck- v. M1'ercantile Bank, October T. 1887, 127 U. S.
193. The Revised Statutes of Ohio, §§ 2804, 2808, 2809, impose
an unequal tax on shares of national banks, and are in conflict with
Rev. Stat. § 5219.

11. Ratterman v. Western Union, Telegra'ph Co., October T.
1887, 127 U. S. 411. The taxing laws of the State, as applied to
interstate telegraphic messages, conveyed by a company which has
accepted the benefit of the act of July 24, 1866, 14 Stat. 221, c.
230 (Rev. Stat. §§ 5266, 5267, 5268), conflict with those acts.
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Oregon.

None.

Pennsylvania.

1. United States v. Peters, February T. 1809, 5 Cranch, 115. The
Pennsylvania act of April 2; 1803, c. 2379, requiring the executors
of David Rittenhouse to pay into the state treasury the funds aris-
ing from the sale of the Active and her cargo, is an unconstitutional
attempt to resist the lawful process of a court of the United States.

2. Fmarmers and Jlfechanics' Bank v. Smith, February T. 1821, 6
Wheat. 131. The insolvent act of March 13, 1812, c. 3486, so far
as it attempted to discharge the contract, impaired its obligation.
See Ogden v. Saunders, No. 3, New York, ante.

3. Dobbins v. Erie County, January T. 1842, 16 Pet. 435. The
act of April 15, 1834, No. 232, imposing a tax upon salaries of offi-
cers of the United States, conflicts with the execution of powers
delegated to the United States.

4. Prigg v. Pennsylvania, January T. 1842, 16 Pet. 539. The
statutes on wbich the indictment was found are repugnant to the
provisions of the Constitution respecting the surrender of fugitive
slaves.

5. Searighit v. Stokes, January T. 1845, 3 How. 151. The act
of June 13, 1836, No. 69, relating to tolls on the Cumberland road,
impairs the obligation of the contract between the State and the
United States.

6. Railroad Company v. Jackson, December T. 1868, 7 Wall.
262. The Pennsylvania acts requiring a railroad company, in pay-
ing interest on bonds secured by mortgage of its whole road, part
of which is in another State, to withhold a tax upon the capital of
the bond imposed by the State, operate upon property and interests
beyond its jurisdiction, and are in excess of its taxing power.

7. State Freight Tax, December T. 1872, 15 Wall. 232. The
act of August 25, 1864, No. 870, taxing freight transported in the
State, so far as it affects interstate commerce, is a regulation of
commerce.

8. State Tax on Foreign-Held Bonds, December T. 1872, 15
Wall. 300. The tax law of May 1, 1868, No. 69, taxing the
bonded debt of corporations of the State, so far as it affects holders
of railroad bonds without the State, is in excess of the taxing
power of the State.

9. Cook v. Pennsylvania, October T. 1878, 97 U. S. 566. The
act of May 20, 1853, No. 380, § 18, (modified by the act of April
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29, 1859, No. 426,) taxing auction sales, when applied to sales of
imported goods in the original packages, lays a duty upon imports
and is a regulation of commerce.

10. Boyer v. Boyer, October T. 1884, 113 U. S. 689. The pro-
visions of the law of March 31, 1870, No. 22, as to local taxation,
were held, on the case presented by the demurrer, to impose an un-
equal tax upon national banks, and thus to conflict with Rev. Stat.
§ 5219.

11. Gloucester Ferry Go. v. Pennsylvania, October T. 1884, 114
U. S. 196. The taxing laws of the State, when attempted to be
applied to the capital stock of a New Jersey corporation, running a
ferry on the Delaware between New Jersey and Pennsylvania, carry-
ing on no business in the State except the landing and receiving of
passengers and freight, is a tax on interstate commerce.

12. Philadel)hia and Southern Steamship Co. v. Pennsylvania,
October T. 1886, 122 U. S. 326. The tax laws of March 20, 1877,
No. 5, and June 7, 1879, No. 122, in so far as they attempt.to
tax gross receipts of a corporation incorporated under the laws of
the State which are derived from the transportation of persons
and property on the high seas, between different States, or to and
from foreign countries, is a regulation of interstate and foreign
commerce.

Bhode Island.

None.

South Carolina.

1. Weston v. Charleston, January T. 1829, 2 Pet. 449. The
ordinance of Charleston, passed February 20, 1823, authorizing the
taxation of stock issued for loans to the United States, is in excess
of the taxing power of the State.

2. Humphrey v. Pegues, December T. 1872, 16 Wall. 244. The
tax laws of the State, when applied to a railroad whose charter
exempts it from taxation, impair the obligation of the contract in
the charter.

3. Barings v. Dabney, October T. 1873, 19 Wall. 1. Section 11
of the act of December 21, 1865, " to raise supplies," impairs the
obligation of a contract between the Bank of South Carolina and
its creditors.

4. vrray v. Gharleston, October T. 1877, 96 U. S. 432. The
taxing ordinances of Charleston of March, 1870, and March, 1871,
withholding a tax to the city in paying the interest on its bonds,
impair the obligation of the contract in the bonds.
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Tennessee.
1. Furman v. Nichol, December T. 1868, 8 Wall. 44. The laws

of 1865, c. 28, § 37, and 1866, providing that notes of the Bank of
Tennessee should not be received in payment of taxes so far as it
applied to notes issued before the rebellion, impaired the obligation
of the contract in the charter of the bank.

2. arrington v. Tennessee, October T. 1877, 95 U. S. 679. The
tax law of February 12, 1869, when applied to the Union and
Planters' Bank, impaired the obligation of the contract in its
charter.

3. M21emphis v. United States, October T. 1877, 97 U. S. 293.
The act of March 23, 1875, repealing the act of March 18, 1873,
when applied to a judgment recovered before the repeal, impaired
the obli-ation of that contract.

4. Keith v. Clark, October T. 1878, 97 U. S. 454. The pro-
vision in the Constitution of 1865, forbidding the receipt for taxes
of bills of the Bank of Tennessee, when applied to notes issued
during the rebellion, impaired the obligation of the contract in the
charter of the bank.

5. Stevens v. Griffth, October T. 1883, 111 U. S. 48. The con-
fiscation act of the Confederate States, when enforced as a law of
Tennessee, was unconstitutional.

6. Piecard v. Pullman Southern Car Co., October T. 1885, 117
U. S. 34. The tax act of Iarch 16, 1877, imposing a tax upon
sleeping cars when applied to such cars engaged in interstate com-
merce, is a tax upon interstate commerce.

7. Affirmed in Tennessee v. Pullman Southern Car Company,
,October T. 1885, 117 U. S. 51.

8. Van Brockclin v. Tennessee, October T. 1885, 117 U. S. 151.
The tax laws of the State cannot be enforced against property
of the United States.

9. Robbins v. Shelby County Taxing District, Octob~er T. 1886,
120 U. S. 489. Ch. 96, § 16, Stats. 1881, imposing a tax on drum-
mers, when applied to a person soliciting the sale of goods on be-
half of persons doing business in another State, is a regulation of
commerce.

Texas.

1. Texas v. White, December T. 1868, 7 Wall. 700. The act
of secession, and the act of January 11, 1862, "to provide funds
for military purposes," are unconstitutional.

2. Peete v. Morgan, October T. 1873, 19 Wall. 581. The act of
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August 13, 1870, imposing a tonnage tax on vessels at quarantine,
is a duty of tonnage and conflicts with Art. 1, § 10, par. 3, of the
Constitution.

3. Tierman v. Binicer, 102 U. S. 123. The tax act of June 3,
1873, so far as it discriminates against wines and beer not manu-
factured in the State, is unconstitutional.

4. Telegraph Co. v. Texas, October T. 1881, 105 U. S. 460. The
laws taxing telegraphic messages sent out of the State, as applied
to a telegraph company which has accepted the provisions of Rev.
Stat. title 65, §§ 5263-5269, conflicts with those acts.

5. Asher v. Texas, October T. 1888, 128 U. S. 129. The act of
May 4, 1882, imposing a tax upon drummers, is a regulation of
commerce.

Utah.
Ferris v. Higley, October T. 1874, 20 Wall. 375. The act of

January 19, 1855, conferring on probate courts jurisdiction in civil
and criminal cases, and in common law and chancery causes, is in
conflict with the act organizing the Territory.

Vermont.
Society for the Propagation of the Gospel v. N ew Haven, Feb-

ruary T. 1823, 8 Wheat. 464. The act of October 30, 1794, grant-
ing the lands belonging to the society to the respective towns in
which they were situated, impaired the contract of the grant of the
same lands to the society.

Virginia.
1. Terrett v. Taylor, February T. 1815, 9 Cranch, 43. The acts

of 1798, c. 9, and 1801, c. 5, so far as they operated to divest the
Episcopal Church of property acquired before the Revolution, are
void.

2. Pennsylvania v. Wheeling Bridge Co., December T. 1851, 13
How. 518. The Virginia act of March 19, 1847, c. 160, authorizing
the construction of a bridge over the Ohio River, is unconstitutional.

3. Thomas v. City of Richmond, December T. 1870, 12 Wall.
349. The ordinance of the city of Richmond, of April, 1861, for
the issue of city notes, and the act of Virginia, March 19, 1862,
validating the same, were passed in aid of the rebellion and are
void.

4. Williams v. Bruffy, October T. 1877, 96 U. S. 176. The
confiscation act of the Confederate States, when enforced as a stat-
ute of Virginia, is void.
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5. iauenstein v. Lynham, October T. 1879, 100 U. S. 483. The
laws of escheat of Virginia, so far as they interfered with treaty
obligations of the United States, are void.

6. Hartman v. Greenhow, October T. 1880, 102 U. S. 672. The
act of 1876, c. 161, § 117, concerning deduction of taxes from
coupons on its bonds presented for payment, when applied td
coupons separated from bonds issued under the Funding Act of
March 30, 1871, and held by differeilt owners, impairs the obliga-
tion of the contract of the State with the bondholders.

7. Webber v. Virginia, October T. 1880, 103 U. S. 344. The
license acts of 1875, 1876, which require a license for sales of goods
made without the State, but none for sales of goods made within
it, are regulations of commerce.

8.b.Antoni v. Greenhow, October T. 1882, 107 U. S. 769. The
acts of March 7, 1872, c. 148, and January 14, 1882, c. 7, both
relating to the funds in which taxes shall be paid, impair the
obligation of the contract made by the State in the Funding Act of
March 30, 1871.

9. Virginia Coupon Cases, October T. 1884, 114 U. S. 269. The
acts of January 26, 1882, c. 41, and March 13, 1884, c. 421, im-
pair the obligation of the contract made by the State in the Funding
Act of March 30, 1871.

10. Effinger v. Kenney, October T. 1885, 115 U. S. 566. The
act of February 28, 1867, c. 270, relating to the adjustment of lia-
bilities arising under contracts or wills made between January 1,,
1862, and April 10, 1865, impairs the obligation of those contracts.

11. _?oyall v. Virginia, October T. 1885, 116 U. S. 572. Affirm-
ing Antoni v. Greenhow, and The Virginia Coupon Cases, and
applying them to the Code of 1873, title 12, c. 34, § 60, and the
acts of February 7, 1884, and March 15, 1884.

Washington.

None.

West Virginia.
1. Pierce v. Carskadon, December T. 1872, 16 Wall. 234. The

Act of February 11, 1865, amending § 27 of the Process Act of Sep-
tember 25, 1863, is an expost facto law, and partakes of the nature
of a bill of pains and penalties when applied to judgments recovered
before the passage of the Amending Act.

2. Strauder v. West Virginia, October T. 1879, 100 U. S. 303.
The Juror Act of March 12, 1873, so far as it discriminates against
negroes on account of race, is in conflict with the 14th Amendment.
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3. Parkersburg v. Brown, October T. 1882, 106 U. S. 487. The
act of December 15, 1868, authorizing the city of Parkersburg to
issue its bonds in aid of manufacturers carrying on business near
the city, exceeds the power of taxation conferred upon a legislative
body.

Wisconsin.

1. Insurance Co. v. Morse, October T. 1874, 20 Wall. 445. The
clause in the act of 1867, c. 179, authorizing foreign insurance com-
panies to transact business within the State, by which they were
required, as a condition, to agree that they would not remove causes
to the Federal court if sued in a state court, is repugnant to the
Constitution and laws of the United States.

2. Doyle v. Continental Ins. Co., October T. 1876, 94 U. S. 535.
Affirming Insurance Co. v. Ilorse, 20 Wall. 445 (No. 1, ante).

3. Koshkonong v. Burton, October T. 1881, 104 U. S. 668. The
act of March 9, 1872, relating to the recovery of interest upon inter-
est, when applied to prior contracts, impairs their obligation.

Wyoming.

None.
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INDEX TO THE OMITTED CASES.

[For the Index to the Other Cases reported in this Volume, see post, page cclxxxi.]

ADMIRALTY.

1. A decree in admiralty for the condemnation of a vessel is not final if
the libel claims the condemnation of the cargo as well, and the cargo
has been delivered to the respondents at an appraised value, and the-
money deposited with the register. Dayton, Claimant,. etc., v. United
States, lxxx.

2. The court declines to hear argument whether mandamus shall issue
to the Circuit Court directing it to order stipulators for value and
sureties on an appeal bond in an admiralty suit to appear for exami-
nation concerning their property: whether it has the power to issue
the writ in such case qucere. Phillips, Petitioner, clxvii.

APPEAL.

1. An order for allowing an appeal relates back to the date of the prayer
for allowance, and is considered as made on that day. Latham v.
United States, xcvii.

2. An appeal by one of three complainants from a joint decree, without
notice to the others and without their refusing to join in it, is dis-
missed. Downing v. McCartney, xcviii.

3. An allowance by a Circuit Court of an appeal taken by a receiver, is
equivalent to leave by the court to the receivdr to take an appeal.
Farlow v. Kelley, cei.

4. An appeal bond for costs need not be signed by all the appellants.
Being approved by the court it stands as security for all the appellees.
Scruggs v. Memphis 3-c. Railroad, cciv.

See PnAcTIcE, 3, 11.

APPEAL BOND.

See APPEAL, 4;
PRACTICE, 14.

APPEARANCE.

See PRACTICE, 6.

BANKRUPTCY.

1. A bankrupt may prosecute in his own name a writ of error to a judg-
ment rendered after the adjudication of bankruptcy; but the assignee



INDEX.

will be heard on questions which he thinks involve the estate of the
bankrupt. Hill v. Harding, cc.

2. The rights of an assignee in bankruptcy over *collateral lodged by the
bankrupt with the bank more than two months prior to the bankruptcy,
as security for indebtedness which then existed or might thereafter be
created, are only such as the bankrupt had when the proceedings in
bankruptcy were commenced. Bacon v. International Bank, ccxvi.

BILL OF REVIEW.
A petition to file a bill of review on the ground of newly discovered evi-

dence will not be granted if the bill, when filed, 6ught not to be sus-
tained by reason of the laches of the petitioner in neglecting to dis-
cover the evidence earlier. Dumont v. Des Moines Valley Railroad,
clx.

BOND.

If a bond contains a provision that on default of the payment of interest
the principal shall become due at the election of the holder, and such
default takes place, the commencement of suit to collect the principal
and interest and the production of the bond at the trial are sufficient
proof of such election. Rice v. Edwards, clxxv.

CASES AFFIRMED OR FOLLOWED.
See DAMrAGES, 1;

MORTGAGE, 2.

CERTIORARI.

A motion for a certiorari to the Court of Claims is denied. Clarke v.
United States, lxxxvi.

See PRACTICE, 11.

CHOSE IN ACTION.

An assignee of a chose in action takes it subject to the equities of the
original debtor. or obligor, and is bound to inquire into their existence
when the instrument itself puts him upon the track of inquiry. Smith
v. Orton, lxxv.

CITATION.

A citation served on the 1st December, before the return of the writ, is
served in time. Waters v. Barrill, lxxxiv.

See PRACTICE, 28.

CLERK OF THE SUPREME COURT.
1. The clerk of this court, when money paid into court is put in his cus-

tody, is entitled to a fee of one per cent of the amount. Florida v.
Anderson, cxxxv.

2. The court orders the balance of the fund paid to the State of Florida.
1b.

See COSTS, 2.
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COLLUSION.
See PRACTICE, 10, 16.

CONSTITUTIONAL LAW.

The contract of marriage is not a contract within the meaning of the pro-
vision in the Constitution prohibiting States from impairing the obli-
gation of contracts. Hunt v. Hunt, clxv.

CONTRACT.

The performance of a contract for the construction of a railroad, made by
a deceased person with the railroad company, cannot be enforced by
his heirs, even if the profits are partly in lands. Crane v. Kansas
Pacific Railway, clxviii.

See EvIDENCE, 5, 6;
PRINCIPAL AND AGENT, 1.

COSTS.

1. When the judgment is silent as to costs in this court, neither party
recovers his costs here; but each must pay, if not already paid, what-
ever fees are properly chargeable to him according to law and practice.
Osborn v. United States, cxxxvii.

2. When the clerk has no security for" fees due to him from a party en-
titled to a mandate he may withhold the mandate until his fees are
paid, or he is otherwise satisfied in that behalf. lb.

3. The rules relating to taxation of costs amended. .lb.
4. A court has no power to award costs in criminal proceedings unless

some statute has conferred it. United States ex rel. Phillips v. Gaines,
clxix.

5. In Tennessee the costs of a criminal prosecution are made by statute a
debt of the State, for which the comptroller may be compelled to draw
a warrant upon the state treasurer when the proper foundation has
been laid for such an order by the court; but in this case the steps
required by law to be taken in order to charge such costs upon the
State as a debt had not been taken. lb.

6. An officer of a State, sued in his official capacity, and charged with no
official delinquency, is not liable for costs. Hauenstein v. Lynham,
cxci.

COURT OF CLAIMS.

1. Although this court does not apply strict rules of pleading to cases
appealed from the Court of Claims, yet the allegations and proofs
must so far correspond as to give to the United States the benefit of
the principal of resjudicata in cases where they ought to have the pro-
tection which it affords. Baird v. U/nited States, cvi.

2. When a petition in the Court of Claims is silent upon a subject which
forms part of the res gestm, that silence concludes the petitioner. .lb.

3. On the proofs, this court arrives at the conclusion that the judgment of
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the Court of Claims was right, both in respect of the petitioner, and
in respect of the United States. lb.

4. A request for an order upon the Court of Claims for an additional find-
ing is refused, because that court had not been requested to make the
findings in accordance with rules 4 and 5 regulating appeals there-
from. United States v. Driscoll, clix.

5. The court refuses a rule on the CouTt of Claims to certify up evidence
used in that court on the trial of a cause which has been brought here
by appeal from that court. Stark v. United States, ccv.

6. This court will not direct the Court of Claims to send up the evidence
on which the court bases its findings. United States v. Smoot, ccvi.

CRIMINAL PROCEEDINGS.

See CosTs, 4, 5.

DAMAGES.

1. Campbell v. Kenosha, 5 Wall. 194, affirmed. The court is satisfied that
this writ of error was not sued out for delay, and refuses to allow 10
per cent damages. Kenosha v. Campbell, xcvii.

2. In an action to recover damages for carelessly and negligently shooting
and wounding the plaintiff, it is no error to charge the jury that in
computing the damages they may take into consideration a fair com-
pensation for the physical and mental suffering caused by the injury.
McIntyre v. Giblin, clxxiv.

See JURISDICTION, 17;
PRACTICE, 4, 15, 26.

DISTRICT OF COLUMBIA.

See LocAL LAw, 2.

DEED.

1. The grantee in a deed of realty, to whom it is conveyed to protect him
against an obligation of the grantor for which he has become surety,
becomes the holder of the legal title in trust for the grantor, when the
latte has discharged the obligation and thus released him from the
liability. Smith v. Orton, lxxv.

2. A deed of trust from the vendee of real estate to the vendor, to secure
the payment of part of the purchase money, recited that there was an
indebtedness on the property of eight promissory notes, each for $1000
with interest, as appeared by a deed referred to, which were to be
assumed by the vendee as part consideration of the sale, and the vendor
saved harmless therefrom. By reference to the deed it appeared that
these notes were payable in one, two, three, etc., years respectively,
with interest; Held, that the interest on each of these notes was paya-
ble at its maturity, and, no fraud or mistake being shown, that the
obligation of the vendee to protect the vendor extended to the payment

INDEX. colxvii
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of the overdue interest on the specified notes, as well as the principal.
Sawyer v. Weaver, cli.

EJECTMIENT.

The legal title must prevail in ejectment; and neither party can set up
facts which go to show that equitably the other party is the rightful
owner of the property. MarshaU v. Ladd, lxxxix.

EQUITY.
1. In equity, parol testimony is admissible to show that a conveyance,

absolute on its face, was in fact a mortgage. Risher v. Smith, clvi.
2. It is clear from the evidence that the order which was the subject mat-

ter of this action, was for the purpose of security only, and that the
debt for which it was security was paid before the defendant Taylor
received the government drafts. b.

3. A decree in equity will not be reversed for an immaterial departure
from technical rules when no harm has been done. Rice v. Edwards,
clxxv.

See CHOSE Ix AcTION;
PLEADING.

ESTOPPEL.

See PLEADING, 2.

EVIDENCE.
1. There was no error in the rulings of the court admitting evidence

to show the market-value of the property converted. Thatcher v.
Kautcher, cxlvi.

2. An adjusted account of an Internal Revenue Collector at the Treasury,
showing the exact amount finally allowed him as extra compensation,
is conclusive evidence on that question. United States v. M1forgan,
clxiv.

3. The agreement of compromise between the parties which is referred to
in the opinion was competent evidence and properly received as such,
although not set forth and relied upon in the pleadings. O'Reilly v.
Rdrington, clxxvii.

4. When competent evidence becomes immaterial under a charge favor-
able to the party offering it, its exclusion is not error. Relfe v. Wilson,
clxxxix.

5. In an action to recover of the defendant the profits which the plaintiff
would have gained in supplying articles to him under a contract, which
articles the plaintiff was ready and willing to furnish and the defend-
ant refused to receive, the burden of proof is on the plaintiff to show
clearly that the articles refused came within the contract. Union
Pacifc Railroad v. Clopper, cxcii.

6. In the trial of such an action brought to recover profits on stone con-
tracted to be supplied to a railroad company for the construction of a
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bridge and its approaches, and which the company refused to receive,
the testimony of experts is admissible to show what constitutes the
bridge and its approaches, and whether a dyke is a necessary part of
them; and the jury should be told to consider what was the condition
of things at the time the contract was made, and not the condition as
developed subsequently by the operation of nature. Tb.

7. Upon the pleadings and proof, the plaintiff was entitled to recover,
whether the deposition objected to was admitted or excluded, and
therefore its admission worked no injury to the defendant. Wilson v.
Hoss, ccx.

See EQUITY, 1; LocAL LAw, 3;
INSURANCE; Pno1iissonY NOTE, 3, 4.

EXCEPTION.

1. Where there is only one exception to a general finding by the court in
an action at law tried without the intervention of a jury, and that is
not well taken, this court will not examine the record further. Morris
v. Shriner, xci.

2. A bill of exceptions, signed after the term at which the judgment was
rendered, without the consent of the parties or an express order of
court to that effect made during the term, will not be considered part
of the record, except under very extraordinary circumstances. Jones
v. Grover & Baker Sewing Machine Co., cl.

3. The court cannot pass upon an exception to the admission of a paper
in evidence at the trial, if the record contains no copy of it. b.

4. If a series of propositions is embodied in instructions, and the instruc-
tions are excepted to in a mass, the exception will be overruled if any
one proposition is correct. Relfe v. Wilson, clxxxix.

EXECUTOR AND ADMINISTRATOR.
See CONTRACT.

'EXPERT. •
See EVIDE;NCE, 6.

FEE.
See CLERK OF THE SuPREME COURT, 1.

FRAUD.

On the facts reviewed in the opinon, Held, that the title of the appellant
to the premises in dispute, whether derived through the sale on execu-
tion, or acquired under the confiscation act, is void for fraud. illonger
v. Shirley, cxxxi.

GUARANTY.
See PrOtwussonY NOTE, 2, 3, 4.

HABEAS CORPUS.
A writ of habeas corpus is ordered to issue, and also a writ of certiorari to

bring up a petition by this petitioner to the judge of a Circuit Court

cclxix
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of the United States for a writ of habeas corpus, and the denial thereof
made in chambers; inasmuch as the petition in this court showed that
the papers had been filed in the Circuit Court and remained there of
record. Bx parte Lange, cevii.

ILLINOIS.
See PROM.NIIssORY NOTE, 1, 3.

INSURANCE.
When the plaintiff in an action at law on a life insurance policy against

the insurer avers in his declaration that the company had been noti-
fied of the death of the person whose life was insured in the policy,
and that the necessary preliminary proofs required by it had been
made, and the answer is a general denial of all and singular the allega-
tions of the petition so far as the same may have a tendency to give
to said plaintiffs any right or cause of action against the respondent,
and, not specially traversing the allegations as to notice and proof,
sets up specific defences, on which alone the defendant relies, it is not
necessary to prove the notification, nor that the necessary preliminary
proofs were made. Knickerbocker Life Ins. Co. v. Schneider, clxxii.

See PRINCIPAL AND AGENT, 2.

INTEREST.
See DEED, 2;

PRINCIPAL AND AGENT, 1.

INTERNAL REVENUE COLLECTOR.

See EVIDENCE, 2;
SECRETARY OF THE TREASURY.

JURISDICTION.
1. An appeal allowed or a writ of error served is essential to the exercise

of the appellate jurisdiction of this court. Washington County v.
Durant, lxxx.

2. The removal or appointment of a receiver in a suit for the foreclosure
of a mortgage on a railroad rests in the sound discretion of the court
below, and is not reviewable here. fl'ilwaukee and Minnesota Railroad
v. Howard, lxxxi.

3. The averments of alienage and citizenship in the declaration are suffi-
cient to give the court jurisdiction. Waters v. Barrill, lxxxiv.

4. The decrees for the payment of rent by the M1ilwaukee and St. Paul
Railroad Company to the receiver of the La Crosse and Mlilwaukee
Railroad were not final decrees from which appeals could be taken to
this court, and this proceeding was irregular, and involved useless liti-
gation. Milwaukee and St. Paul Railroad v. Soutter, lxxxvi.

5. This court has jurisdiction of a case brought up on a certificate of
division of opinion on the question whether the Circuit Court has
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jurisdiction of it. Baltimore and Ohio Railroad v. M11arshall County,
xcix.

6. Since the passage of the act of July 13, 1866, c. 184, §§ 67, 68, 14 Stat.
172, and the repeal of § 50 of the act of June 30, 1864, 13 Stat. 241,
the Circuit Courts of the United States have no jurisdiction of cases
arising under the internal revenue laws, to recover duties illegally
assessed, and paid under protest, unless the plaintiff and defendant in
such suit are citizens of different States. Williams v. Reynolds, cxi.

7. The claim set up in the state court being founded on the Bankruptcy
Act, and the decision of the state court being adverse to it, this court
has jurisdiction to review it. LM.ays v. Pritton, cxiv.

8. Whether this court can recall its mandate, and modify it, after the
term is ended in which the judgment was rendered, quwere. In this
case the mandate of this court, and the decree and mandate of the
Circuit Court entered on that mandate, correctly represent what this
court decided. Phipps v. Sedgwick., cxxxix.

9. In an action in a state court by a real estate broker to recover commis-
sions on sales of land, the exclusion of evidence that he had not paid
the tax or received the license required by the statutes of the United
States, when properly excepted to, raised a Federal question; but in
this case the question was frivolous, and manifestly taken for delay.
Ruckman v. Bergholz, cxliii.

10. This court has jurisdiction of an appeal from a decree of a Circuit
Court, requiring stockholders in an insolvent national bank to pay a
given percentage on their stock which the comptroller of the currency
had ordered collected, and such further sums as may be necessary to
pay the debts of the bank. Germanica National Bank v. Case, cxliv.

11. The case presents no question of Federal law. Van "orden v. Benner,
cxlv.

12. This court has power at any time to amend a decree which has by
inadvertence or mistake been entered in a different form from that in
which the court intended it. Elizabeth v. American Nicholson Pave-
ment Co., cxlviii.

13. No FederaL question is presented by the record in these cases, the
question respecting the forfeiture of the charter of the turnpike com-
pany being a question of state law only, as to which the judgment of
the state court is final. Nonconnah Turnpike v. Tennessee, clviii.

14. The question raised and decided in a state court, whether there could
be a sale of cotton so as to pass title to the vendee before the payment
of the government tax, is not a Federal question. Carson v. Ober,
clx.

15. An objection not made below cannot be assigned as error and consid-
ered here. Flournoy v. Lastrapes, clxi.

16. On the facts set forth in the opinion, it is held that the judgment
below, to which the writ of error was directed, was not a final judg-
ment, and that this court was therefore without jurisdiction. Hand v.
Hagood, clxxxi.
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17. This court has power to adjudge damages for delay on appeals as well
as writs of error, and this power is not confined to money judgments.
Gibbs v. Diekina, clxxxvi.

18. A record in a state court which shows a verdict and motion for a new
trial overruled, but no judgment on the verdict, shows no final judg-
ment to which a writ of error may be directed. National Life Ins. Co.
v. Scheffer, cciii.

19. This court has not jurisdiction in error over the judgment of a state
court brought here under the 25th section of the Judiciary Act of 1879,
unless the record discloses that one of the questions described in that
section arose in the state court, or was decided by its judgment.
Marshall v. Knott, ccv.

20. A Federal question not raised at the trial of a cause in the state court
below will not be considered here. Bergner v. Palethorp, ccviii.

21. If in an action in a state court to recover damages under a state statute
for death caused by a collision on navigable waters within the State,
no Federal question is raised during the trial, this court cannot take
jurisdiction in error. Staten Island Railway v. Lambert, ccxi.

22. At a trial in a state court upon a policy of insurance of a steamboat,
the question whether, if the steamboat was burned while carrying tur-
pentine as freight the owner must show affirmatively his license to
carry the turpentine, or whether the law would presume a license until
the contrary was shown, is not a Federal question. Marsh v. Citizens
Ins. Co., ccxiii.

23. The overruling of a motion that the cause proceed no farther by reason
of an alleged compromise of the suit is not a final judgment or decree.
De Liano v. Gaines, cexiv.

24. A statement in the opinion of the highest court of a state that the only
Federal question in the case was probably abandoned as "it is mani-
fest that the Circuit Court could not have taken jurisdiction" is not
such a decision of ,the question as to give this court jurisdiction.
Weatherby v. Bowie, ccxv.

See ADMIRALTY, 1, 2;
EXCEPTION;

PRACTICE, a.

LOCAL LAW.

1. A sheriff's deed executed by a deputy sheriff in his own name is good
in Louisiana. Flournoy v. Lastrapes, clxi;

2. In the District of Columbia a valid note of the husband may be secured
by a deed of trust of the general property of the wife, executed by
husband and wife in the manner required by law. Kaiser v. Stickney,
clxxxvii.

3. In MKissouri, in an action brought against an insurer to recover on a
policy, evidence of an offer by the insurer to settle for less than the
policy, and of an intimation by the same to the insured that the policy

cclxxii



was obtained by misrepresentation, is admissible to show "vexatious
delay." Relfe v. Wilson, elxxxix.

4. The act of Missouri giving damages for vexatious refusal by insurance
companies to pay policies is not repealed. lb.

See CosTs, 5 (Tennessee) ; ,
PiOiissoRy NOTE, 1 (Illinois and Missouri);

3 (Illinois);

PRINCIPAL AND AGENT, 1. Lex loci, generally.

LOUISIANA.
See LOCAL LAW, 1.

MANDAMUS.

1. On application for mandamus on a Circuit Court, that court having
made return, this court will not, on the suggestion of a third party,
pass an order implying that the return was imperfect or might work
an injustice to the petitioner. .Ex parle Harrfon, lxvii.

2. Mandamus will not lie when there is an ample remedy by appeal if the
case is put in a condition for it. Conn. Mlut. Life Ins. Co., Petitioner,
clxxx.

MANDATE.

This court will not recall a mandate at the term following the one when it
was sent to the inferior court. Le .flore v. United States, lxxxv.

MARRIAGE.

See CONSTITUTIONAL LAw.

MISSOURI.

See LOCAL LAW, 3, 2;

PRO-ISSORY NOTE, 1.

MORTGAGE.

A mortgagee who has notice through his agent in the negotiation of the
loan, that the discharge of a prior mortgage on the property was fraudu-
lently obtained, cannot acquire the property discharged of the prior
incumbrance, by purchase at a sale under decree of foreclosure of his
own mortgage. Conn. Gen. Life Ins. Co. v. Burnstine, 6liii.

Brine v. Insurance Co., 96 U. S. 627, followed in regard to the right of
redemption from a sale under foreclosure of a mortgage in Illinois.
Mfetropolitan Bank v. Conn. M4iut. Life Ins. Co., clxii.

MOTION TO ADVANCE.

A motion to advance is denied, because not coming within the 30th rule.
Baltimore and Ohio Railroad v. 11Marshall County, xcix.

is
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MOTION TO DISMISS.
A motion to dismiss for want of jurisdiction is denied because it involves

looking into the merits. Lynch v. De Bernal, xciv.

See PRACTICE, 5.

NATIONAL BANK.

See JURISDICTION, 10.

NON-JOINDER OF PARTIES.

An objection on the ground of the non-joinder of parties who are proper
but not indispensable parties cannot be made for the first time in this
court. Gibbs v. Diekma, clxxxvi.

PARTIES.

See NoN-JOINDER OF PARTIES.

PARTNERSHIP.

When a contract is within the scope of the business of a partnership, each
partner is presumed to be the agent of all, and it is immaterial what
the secret understanding of the parties may have been as to the
powers of each. Andrews v. Congar, clxxxiii.

PATENT FOR INVENTION.

1. The decree below rightfully denied to the parties their claim for rents
and profits, and it is affirmed. Welch v. Barnard, civ.

2. If the subject of a patent is a combination of several processes, parts or
devices, the use of any portion of the combination less than the whole
is not an infringement. Garratt v. Seibert, cxv.

3. The second claim in the patent granted to Nicholas Seibert for an im-
provement in lubicators for steam-engine cylinders, does not embrace
the heating apparatus and the combination devised for preparing tal-
low for use in the lubricator, which is covered by the first claim in the
patent. lb.

4. All the combinations and all their separate elements patented to Wil-
liam Westlake, April 6, 1864, for an improvement in lanterns, for
which reissued letters were obtained December 23, 1869, were antici-
pated by inventions referred to in the opinion of the court. Dane v.
Chicago Mfanufacturing Co., cxxvi.

5. Upon a bill in equity by the owner against an infringer of a patent
the plaintiff is entitled to recover the amount of gains and profits that
the defendant made by the use of the invention. Me'vs v. Conover,
cxlii.

6. The surrender of his patent by a patentee, in order to obtain a reissue
made after obtaining final judgment against an infringer, does not
affect his rights which have passed into the judgment. 1b.

7. The internal revenue stamps used by the defendant in error are no in-
fringement of the letters patent issued to the plaintiff in error, June
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8,1869, for an improvement in stamps used for revenue and other pur-
poses. Fletcher v. Blake, cxcvii.

8. The surrender of letters patent for an invention extinguishes them; and
if made after appeal to this court, no substantial controversy remains.
.Meyer v. Pritchard, ccix.

PLEADLNG.

1. To bring a defence in a case like this within the rule which affords pro-
tection to a bondfide purchaser without notice, it must be averred in
the plea or answer, and proved, that the conveyance was by deed, and
that the vendor was seized of the legal title; and that all the purchase
money was paid, and paid before notice; and there must be a distinct
denial of notice, not only before purchase, but also before payment.
Smith v. Orton, lxxv.

2. When it appears in the pleadings that a former bill for the same cause
of action was dismissed for the reason that a plea that had been filed
and not denied presented a good defence, an averment that there has
been no adjudication upon the merits is not enough; but it must be
averred in the pleadings and shown that the nature of the defence did
not present a bar to the action. Leery v. Long, ccxviii.

See JURISDICTIoN, 3.

PRACTICE.

1. The court, on appellant's motion, reinstates a case which had been
docketed and dismissed on motion of appellees. West v. Brashear, lxvi.

2. This case is dismissed because neither party is ready for argument at
the second term at which it is called. .11ayer v. The Venelia &c., lxx.

8. One of the several codefendants having appealed from a joint decree
against all, without summons and severance, the case is dismissed.
Shannon v. Cavazos, lxxi.

4. It appearing to the court that this writ of error was sued out merely
for delay, the judgment is affirmed with ten per cent damages. Phelps
v. Edgerton, lxxi.

5. On a motion to dismiss for want of jurisdiction, the opposing counsel
is entitled to a reasonable notice, having regard to the distance of his
residence from the court, and to the time necessary to enable him to
arrange his business so as to be able to be present at the hearing: and
it is within the discretion of the court to determine whether the notice
actually given was reasonable. Davidson v. Lanier, lxxii.

6. After the lapse of a term a general appearance cannot be changed to a
special appearance, so as to affect the rights of parties, without leave
of court first obtained. United States v. Armejo, l .

7. The order remanding the petitioner became, by the certificate of the
clerk, a part of the record in this case. Crandall v. Nevada, Lxxxiii.

8. The question of law in this case ought not to have been made, either
below or here, and the judgment below is affirmed. Clark v. United
States, lxxxv.

INDEX. ccxxv
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9. The court withholds its decision on this motion for a writ of prohibi-
tion, until the certificate of division of opinion on the allowance of
the writs of habeas corpus complained of can be filed, and a hearing
had thereon. Virginia, Petitioner, lxxxix.

10. In this case the court permits a third party to intervene and file affi-
davits to show that the suit has been settled between the parties, and
that its further prosecution is collusive and fictitious and for the pur-
pose of aiding further proceedings against persons not parties to the
record; and, counter affidavits being filed by the appellant, a rule is
issued against the appellant to show cause why the suit should not be
dismissed. American Wood Paper Co. v. Heft, xcii.

11. The record showing no allowance of appeal below, and it appearing
by affidavits that an appeal was actually allowed of which the clerk
omitted to make entry, this court refused a certiorari to bring up the
record; and the case was passed to enable appellant's counsel to move
in the Circuit Court for an entry nunc pro tunc of the prayer and al-
lowance. Chicago v. Bigelow, xciii.

12. A defendant in equity is required to pay into court for the benefit of
complainant money received by him pending the litigation, before
service of process but after knowledge of the complainant's equity.
Texas v. White, xcv.

13. A rule is granted without affidavits, under the circumstances of this
case, (though the practice is irregular,) to show cause why money
should not be paid into court for the benefit of complainant. lb.

14. The hearing on a motion for additional security on a writ of error,
supported by affidavits but -ithout notice to the opposite party, is
postponed in order that notice maybe given. Wood v. Richards, xcviii.

15. There is no merit in any of the defences set up here; and, it being
apparent that the appeal was taken for the purpose of delay, the judg-
ment below is affirmed with interest and ten per cent damages. Pey-
ton v. Ieinelin, ci.

16. One party to a suit cannot pay the fees of counsel on both sides, both
in the court below and on appeal, without being held to have such
control over both the preparation and argument of the cause, as to
make the suit merely collusive in both courts. Gardner v. Goodyear
Dental Vulcanite Co., ciii.

17. No appeal being asked for below or rendered, no appeal bond given,
and there being no citation, the appeal is dismissed on motion. Mon-
ger v. Shirley, cx.

18. After hearing the parties the court advances the causes as causes in.
which a State is a party under the act of June 30, 1870, 16 Stat. 176,
c. 181. Rev. Stat. § 949. Huntington v. Texas, cx.

19. Under the circumstances, the court allows an amendment of the
record, on the certificate of the court below, without issuing a writ
of certiorari. Stitt v. Huidelcopher, cxviii.

20. Thewrit of error is dismissed, because it should have been directed to the
Court of Appeals of the State of Virginia. Underwoodv. 3fcVeigh, cxix.

cclxxvi
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21. When a judgment of affirmance is entered on motion under the rules,
it will not be set aside and a rehearing ordered if the court is satisfied
that the judgment below would be affirmed on the rehearing, if one
were granted. Treat v: Jemison, cxxxv.

22. It appearing that the only Federal question involved in this case has
been decided in another case at the present term, the court postpones
the hearing of a motion to dismiss, in order to allow it to be amended,
under the rules, by adding a motion to affirm. Foree v. Hc Veigh,
cxlii.

23. When a joint decree is made in the court below against two or more
parties, and the decree is found to be correct as to some of the parties,
and incorrect as to the others, the ordinary and proper practice is to
reverse it as an entirety, and remand the cause for a new decree; but
when such a decree does not affect the rights of the different parties
in a different manner, as, for instance, when it is found right in all re-
spects, except as to the amount, the court sometimes reverses it in part
and affirms it in part, this being always within the discretion of the
court. Elizabeth v. American Nicholson Pavement Co., exlviii.

24. This question is one of fact; and this court cannot see that the evi-
dence is so clearly against the decision of the court below, that it
would be justified in reversing it. Conn. Gen. Life Ins. Co. v. Burn-
stine, cliii.

25. It is no error to refuse to give special instructions asked for when the
general charge has stated them in language equally favorable to the
party asking. Relfe v. Wilson, clxxxix.

26. Damages are awarded in a case where the appeal was taken for delay,
and was frivolous. Whitney v. Cook, cxcvii.

27. The judges of the court differing in opinion, the submission is set
aside, and an argument ordered. Louisiana ex rel. Folsom v. New
Orleans, cci.

28. Service of notice of citation on the attorney of a party is sufficient.
Scruggs v. M1emphis &c. Railroad, cciv.

29. A cause is docketed and dismissed upon motion of the appellee, and
subsequently redocketed on motion of the appellant. Ambler v.
Whipple, ccvi.

30. This bill is- dismissed because the evidence sent here fails to support
the finding on which the bill was dismissed; and as grave constitu-
tional questions were involved, it is remanded to the Circuit Court
with power to allow amendments to the pleadings and take further
proof. Southern v. Hagood, ccxii.

See APPEAL; MANDA'MUS;

CERTIORARI; MANDATE;

CITATION; MOTION TO ADVANCE;

CLERK OF THE SUPREIE COURT; MOTION TO DISIISS;

COURT OF CLAIMS, 4; SUPERSEDEAS;

DA-AGES; WRIT OF ERROR.

EXCEPTION;
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PRINCIPAL AND AGENT.

1. In a contract between a commission merchant in New York and a per-
son in another State that the latter shall send merchandise to the
former to be sold, and that the former shall make advances on it to be
repaid with commissions and interest out of the sales, the rate of
interest is to be determined by the laws of New York, the place of
performance. Peyton v. IHeinekin, ci.

2. A factor who insures goods consigned to him for the benefit of his prin-
cipal may recover from him the cost of the insurance. lb.

3. The acts of a person assuming to be an agent in the sale of personal
property will not bind the principal, unless be either authorized him
to make the sale or held him out to the public as clothed with the
authority of an agent; and there being no evidence in this case either
of authority to sell the property in dispute, or of consent to the agent
representing himself to have such authority, no basis has been laid for
the propositions which the court was asked to give the jury. Thatcher
v. Kautcher, cxlvi.

PROMISSORY NOTE.

1. If a person, not a party to a promissory note, writes his name on the
back of it when the note is made, the law in Illinois regards him as a
guarantor, unless the contrary is shown; but the law in Missouri
regards him as prima facie a joint maker. Andrews v. Congar, clxxxiii.

2. In a suit against a joint maker of a promissory note a charge to the jury
that he was only a guarantor works no injury to him. lb.

3. Under the practice in Illinois if one is sued as guarantor of a note,
and he verifies his plea of the general issue by affidavit, the plaintiff
need not prove the execution of the note itself as well as the guaranty.
lb.

4. There was no error in the ruling that if the maker of the note which
forms the basis of the controversy in this case could not use an account
on its books as a set-off against the note, the defendant as guarantor
could not. lb.

PUBLIC LAND.

1. Grants of land made by Spain after the Treaty of St. Ildefonso were
void. United States v. Lynde, lxix.

2. The Attorney General having stated that the Indians are entitled to
the land claimed by them, the case is dismissed. United States v.
Chetimachas Indians, lxx.

3. A petition to the Mexican government for a surplus of land which was
not granted, is no foundation for an equitable claim against the
United States. Miramontes v. United States, lxxiii.

RAILROAD.

See JURISDICTION, 2, 4.
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RECEIVER.
See APPEAL, 3;

JURISDICTION, 4.

RES JUDICATA.
See COURT OF CLAIMDS, 1.

SECRETARY OF THE TREASURY.

The Secretary of the Treasury may fix the amount of an extra allowance
to a Collector of Internal Revenue in advance of the service rendered.
United States v. Morgan, clxiv.

SERVICE.

See CITATION;

PRACTICE, 28.

SET-OFF.
See PROMISSORY NOTE, 4.

SPANISH GRANT.
See PUBLIC LAND, 1.

STATUTE.
A. STATUTES OF THE UITED STATES.

See PRACTICE, 9, 19.

B. STATUTES OF STATES.

Missouri. See LOCAL LAw, 4.
Tennessee. See COSTS, 3.

SUPERSEDEAS.
1. It appearing, on inspection of the record, that the appeal bond was filed

too late to make the writ of error operate as a supersedeas, the court
vacates an order heretofore made allowing a writ of supersedeas. Pat-
terson v. Hoa, lxxxviii.

2. Supersedeas will not issue without notice to the other party, when the
object is to avoid an alleged improper execution of the judgment
below. Boise County Commissioners v. Gorman, cxxv.

3. A defective supersedeas bond is vacated and a proper one ordered to be
filed. Knox County v. United States, clxvi.

TRUST.
See DEED, 1, 2.

VERDICT.
1. A general verdict "for the defendant" is equivalent to a special verdict

on each and all the issues tried. Flournoy v. Lastrapes, clxi.
2. A verdict, the amount of which can be ascertained by a simple arith-

clxx
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metical calculation, and which includes every material fact at issue,
will be sustained. Relfe v. Wilson, clxxxix.

WRIT OF ERROR.
1. The court deny a motion to rescind an order advancing this cause

founded upon the fact that the writ of error to the judgment below
was allowed November 30, 1869, less than thirty days before the first
day of the present term, which began December 6, 1869. Cox v.
United States ex rel. Garrahan, c.

2. When the highest court of a State dismisses a suit brought up from the
trial court for want of jurisdiction, the Federal question, if there be
one in it, was decided by the trial court, and the writ of error should

- be directed to that court. Lane v. Wallace, ccxix.

See SUPERSEDEAS, 1.


